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MR. CASSI DY: Good afternoon
everyone. |'d like to call to order the July

15t h, 2024 neeting of the Town of Kiawah |sl and

Board of Zoning Appeals. |'mFrank Cassidy. |[|'m
the chairman of the board. In addition to
nysel f, the board nenbers who will hear your

cases today are Larry Rosenfeld, Lin O Leary, Jay
Lewi s, Morris Hanan, and attending virtually is
Phil Adans. Staff nenbers present here today are
Patrea St. John and Dan Vincent from our planning
staff and Boone Ai ken who is our |egal counsel.

Qur case rulings fromthis and any BZA
neeting are available for public review and
I nspection during normal business hours at the
town hall. Since this neeting is being conducted
virtually on YouTube, please be rem nded that in
order to obtain a clean and clear record for
persons listening live and for the benefit of our
court reporter it's inportant that all
partici pants not speak over one another. |If
you'd like to speak, please do so by raising your
hand and | will recognize you and you can proceed
to the podi um

|'"d like to briefly describe the
wor ki ngs of the BZA. It's a quasi-judicial body

Clark Bolen, Inc.
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established to interpret and grant relief from

t he zoni ng ordi nance. The board of zoning
appeal s has jurisdiction over three types of
cases: Appeals, variances and speci al

exceptions. Appeals are heard regarding

adm ni strative actions or decisions by the zoning
adm ni strator or staff.

Vari ances may be granted when strict
application of a zoning ordi nance woul d cause an
unnecessary hardship. This board' s actions nust
be based on specific standards as contained in
the SC Local Governnent Pl anni ng Enabling Act of
1994 and the Town of Kiawah |sland Zoni ng
Ordi nance. Special exceptions allow the board to
permt uses if certain conditions as contained in
the zoning ordinance are net. A sinple majority
vote of the quorumpresent is required to grant a
variance or to overturn a decision of the zoning
adm nistrator in an appeal or to grant a speci al
excepti on.

Because today's hearing is a public
factfinding neeting, we are in conpliance wth
t he Freedom of Information Act and SC Code
6-29-70. 15 days prior to this hearing an

announcenent was printed in the Post & Courier.

Clark Bolen, Inc.
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A sign was posted on or near the designated
properties, and a notice was nailed to applicants
or representatives, to residents within 500 feet
of the applications, and to parties of interest.
Per sons, organi zations and news nedi a that have
requested a decl aration of our neeting have al so
been notified. The Freedom of Information Act
does not require notification of anyone other
than the applicant and the parties of interest.
Qur purpose today is for interested
persons to be heard in order to assist the board
I n gathering evidence pertinent to each case. |If
t he nenbers of the BZA feel the need for further
information to clarify a case, the board has the
authority to subpoena witnesses. |In addition to
your testinony our board has been presented wth
witten information submtted to the staff by the
applicant or their agent for each case. This
I nformation is now considered to be evidence and
Is entered into the permanent record of this
body. |It's assuned that it is conplete, true and
accurate. Also we've been presented data
assenbl ed by the staff for the purpose of
clarifying a location and the effects on

surroundi ng properties.

Clark Bolen, Inc.
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Qur board is enpowered to approve,
approve with conditions, or deny your requests.
In granting a variance the Board of Zoning
Appeal s may attach to it such conditions
regarding the | ocation, character or other
features of the proposed building structure or
use as the board nmay consi der advisable to
protect established property values in the
surroundi ng area or to pronote the public health,
safety or general welfare. W are also
aut hori zed to defer a case should there be a need
to obtain additional information.

| f an applicant's request is approved
for a special exception or variance or an appeal
of a decision by the zoning adm nistrator, they
go to the Town of Kiawah Island to apply for
permts. Variances and speci al exceptions
granted by the BZA are valid for 12 nonths after
this neeting. However, if an applicant's request
I s di sapproved and they wi sh to appeal the
deci sion of this board concerning their case,
appeal s nust be addressed to the Crcuit Court.
SC Code 6-29-823 states that the appeal nust be
filed by the applicant within 30 days after the

deci sion of the board is mailed to them Fai |l ure

Clark Bolen, Inc.
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to file an appeal within the tine |imt deprives
the court of jurisdiction to hear the matter.

Because this is a quasi-judicial body,
everything said in this neeting nust be conplete,
true and accurate. Al of the information
provided to the BZA i s consi dered evi dence, and
this board may certify contenpt of Crcuit Court
If false statenents are nmade, either in witing
or orally. For each case follow ng presentations
by staff and the applicant we'll call individuals
one by one to approach the podiumto share public
coments. Renenber to speak into the m crophone
so that the record is clear and accurate. Also
be rem nded that all persons who wi sh to speak
shall direct their comments to the board, not the
appl i cant, other speakers, or parties of
| nt erest.

So we will now swear in everyone who
wll or may be speaking today, staff, applicant's
and nmenbers of the public for both cases, so I'd
ask anyone who may wi sh to speak today to stand,
and M. Aiken will adm nister the oath.

MR. Al KEN:. Thank you,
M. Chairman. Good afternoon everyone. W can

do this all at one tinme if that works, if you-all

Clark Bolen, Inc.
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woul dn't m nd raising your right hand for ne,
pl ease.

(M. Aiken places all wtnesses
st andi ng under oath.)

MR. Al KEN. Thank you, M.
Chairman. |I'Ill turn it back over to you.

MR. CASSI DY: Thank you, Boone. |
shall now call case BZA24-000010 at 39 Burroughs
Hall. Staff will present the facts pertinent to
the case. | shall then call the applicant to
address the case. The applicant should stand at
the podium state their nane and busi ness address
for the record before presenting testinony. |'Il
then call on any nenbers of the public who w sh
to speak, and they shall follow the sane
procedure for identifying thensel ves including
their name and address. These comments w Il be
limted to three m nutes each. The applicant
w Il also have the opportunity for rebuttal after
public comments are made.

So, Dan, the floor is yours.

MR. VI NCENT: Thank you, M. Chair.
Menbers of the BZA and audi ence nenbers, ny nane
Is Daniel Vincent. |'ma planner 1 for the Town

of Kiawah, and I w |l be presenting these two

Clark Bolen, Inc.
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cases today. Qur first case being heard is Case
No. BZA24-000010. The applicant, Al ex Libengood,
representing the property owners G egory and

El ai ne Droba.

MR LEWS: Qur screens are not --
we don't have the presentation.

(Brief pause.)

MR. VINCENT: Al right. So
conti nui ng, Al ex Libengood, representing the
property owners, Gegory and El ai ne Droba, are
requesting a variance for the reduction of the
required 25 foot front setback for approximately
27 square feet, reduction of the 15-foot side
set back for approximately 102 square feet, and
t he reduction of the 30 foot OCRM encroachnent
set back for approxinmately 60 square feet for a
total encroachnent of 189 square feet.

This property is located at 39 Burroughs
Hall. TMS nunber is 264-02-00-059. This is
| ocated in the R-1 zoning district. Adjacent
properties to the east, west and to the south are
al so located in the R-1 zoning district.

The subj ect property is currently
undevel oped and sits adjacent to a critical area

to the marsh on the south. The subject property

Clark Bolen, Inc.
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I s approximately 8,273 square feet in total size.
O that 7,737 square feet are highlands and about
536 square feet are marshl ands.

The Town of Kiawah |Island Land Use
Pl anni ng and Zoni ng Ordi nhance pursuant to Section
12-65, R-1 residential district requires a 25
foot front setback, a 15 foot side setback and a
30 foot rear setback on the OCRMcritical Iine.
The subject property has a maxi num al | owed | ot
coverage of 40 percent.

Here is a zoning map of the subject
property, an aerial view from Charl eston County
@S, and a high resolution zooned in aerial view
(i ndi cating).

A site visit was conducted on June 28t h,
2024 at which staff took a few pictures of the
site. Here's the front of the property, adjacent
property across the street, adjacent properties
to the left and the right, the rear of the
property (indicating).

So the applicant's proposed pl ans
I nclude a new single famly residence. The
applicant's include -- in their plans they
I ncl ude a staircase and a porch that encroaches

25 feet into the front setback by approxi mtely 6

Clark Bolen, Inc.
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feet, 8 inches. There is a 5 foot adm nistrative
relief of 5 feet in our Town of Kiawah I sl and
Land Use Pl anni ng and Zoni ng Ordi nance in Section
12-64 stating, uncovered decks or stair |andings
to building entrances may extend up to 5 feet
Into any required setback. The staircase
encroaches approxi mately 11 square feet.

The applicant's plans al so i nclude a
covered porch which extends into the required
front setback by approximately 1 foot, 6 inches
and that total square foot encroachnent's
approxi mately 16 square feet.

On the side of the property the
applicant's plans include a 3 foot encroachnent
into the required 15 foot side setback to the
east. It also includes a 4 foot encroachnent for
the HVAC stand, and that total square footage
encroachnent for both of those is 102 square
feet.

At the rear of the property the
applicant's plans include an uncovered deck which
encroaches into the 30 foot rear OCRM criti cal
| i ne setback by approximately 9 feet, 8 inches.
Town of Kiawah |Island Land Use Pl anni ng and

Zoni ng Ordi nance pursuant to Section 12-64 in

Clark Bolen, Inc.
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regards to setbacks states, "uncovered decks nay
extend up to 5 feet into any required setback --
sorry, into any required rear yard setback." The
proposed deck extends approxinmately 4 feet, 8

I nches beyond the 5 foot adm nistrative relief
set back.

Additionally, the applicant's proposed
pl ans i nclude three separate cantil evered
structures extending a nmaxi mum of 4 feet, 8
I nches into that required 30 foot rear OCRM
critical line setback. The footprint of the
proposed rear deck sits approximately 20 feet
fromthe OCRMcritical line at its nearest point.

The applicant has submtted to the
Ki awah | sl and Architectural Review Board. The
proposed project received approval for
encroachnent into the rear and the front setback
on April 4th, 2024, stating, quote, given the
| oss of highland area to critical |ine novenent,
the front and rear setback requests are approved.

The proposed project also received
approval for the encroachnent into the side
set back on May 15th, 2024 stating, the board
approves the additional variance to the ARB

set back on the right side of the property.

Clark Bolen, Inc.
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"Il nove on to the variance approval
criteria. So Criteria A: There are
extraordi nary and exceptional conditions
pertaining to the particul ar piece of property.
There may be extraordi nary and excepti onal
conditions pertaining to the particul ar piece of
property due to the existing OCRMcritical |ine
at the rear of the lot. Per the applicant's
letter of intent, "this ot is 43 percent snaller
than the average lot in the vicinity out of 178
lots. It is also one of only two lots in the
area that is small and has an acute angle at the
rear. The OCRMI|ine nmakes this even nore acute,
maki ng the buil dable area a difficult shape to
devel op.

Criteria B: These conditions do not
generally apply to other properties in the
vicinity. These conditions may be unique to the
subj ect property and may not generally apply to
ot her properties in the vicinity. The subject
property is in the R1 zoning district. Adjacent
properties along Burroughs Hall are al so | ocated
in the R1 zoning district. Existing structures
in the vicinity may or may not have simlar

encr oachnment s.

Clark Bolen, Inc.
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Criteria C. Because of these
conditions, the application of this ordinance to
the particul ar piece of property would
effectively prohibit or unreasonably restrict the
utilization of the property. The application of
this ordinance to the property may not prohibit
or unreasonably restrict the utilization of the
subj ect property as the subject property is
currently undevel oped. Per the applicant's
| etter of intent, quote, these conditions woul d
not prohibit but they do unreasonably restrict
the utilization of the property due to the smal
si ze and unusual shape.

Criteria D The authorization of a
variance wll not be of substantial detrinment to
t he subject property or the public good and the
character of the zoning district will not be
harmed by the granting of this variance. The
aut hori zation of this variance may not be of
substantial detrinent to the adjacent properties
or the public good. The proposed additions
encroach mninmally into the required setbacks and
may or may not be visible to neighbors. Per the
applicant's letter of intent, "this would not be

of any detrinent to the adjacent property or the

Clark Bolen, Inc.
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public good and the character of the district
w Il not be harned by the granting of this
variance. The letter of approval fromthe ARB
I ndi cates this agreenent.”

Criteria E& The BZA shall not grant a
vari ance the effect of which would be to all ow
t he establishnment of a use not otherw se
permtted in the zoning district, to extend
physically a nonconform ng use of land, or to
change the zoning district boundaries shown on
the official zoning map. Ganting of this
variance would not allow the establishnent of a
use not otherwi se permtted in this zoning
di strict, extend physically a nonconform ng use
of land or change the zoning district boundaries.
Per the applicant's letter of intent, "this would
not allow the establishment of a use not
ot herwi se permtted or extend an existing
nonconform ng use or change the boundaries on the
zoni ng map."

Criteria F: The fact that the property
may be used nore profitably should a variance be
granted nmay not be considered grounds for a
variance. The BZA may not consider profitability

when considering this variance request. Per the

Clark Bolen, Inc.
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applicant's letter of intent, "profitability is
not the reason for this variance application."

Criteria G The need for this variance
shall not be the result of the applicant's own
actions. The need for this variance may not be
the result of the applicant's own actions. Per
Charl eston County records, the property was
acquired by Gegory and El ai ne Droba in 2002.
Per the applicant's letter of intent, "the
applicant has not acted in a way to cause the
need for this variance."

Criteria H Ganting of this variance
wi Il not be contrary to the public or
nei ghbor hood interest, nor will not adversely
affect the other properties in the vicinity, nor
interfere wwth the harnony, spirit, intent and
pur poses of these regulations. Ganting of this
variance nmay not be contrary to the public or
nei ghborhood interest, nmay not adversely affect
ot her properties in the vicinity, nor interfere
with the harnony, spirit, intent or purposes of

these regulations. Per the applicant's letter of

intent, "this would not be contrary to the public

or nei ghborhood interest and would not interfere

with the purposes of this regulation. The letter

Clark Bolen, Inc.
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of approval fromthe ARB indicates they're in
agreenment . "

And last, Criteria l: Ganting of this
vari ance does not substantially conflict with the
conpr ehensi ve plan or the purposes of this
ordinance. Guanting of this variance may not
substantially conflict with the conprehensive
pl an or the purposes of this ordi nance. Per the
applicant's letter of intent, "this would not
conflict with the conprehensive plan and the
mtigations made to the encroachnents show good
faith to neet the purposes of this ordinance."

Shoul d the Board of Zoning Appeal s
consi der approval of this variance request,
pl anning staff requests the followi ng conditions
of approval, which is the applicant shall provide
an as-built survey post construction to ensure
t he encroachnments match the proposed plans. This
concl udes staff's review.

MR, CASSIDY. Dan, 1'll ask the
applicant about this also, but in the applicant's
| etter the paragraph on the right side issues,
they tal k about a covenant setback and the town's
zoni ng setback. This is the first tine |I've

encount ered a covenant set back. | don't

Clark Bolen, Inc.
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under st and what that is.

MR. VINCENT: [|'mnot aware of the
covenant, what the covenant setback would be. |
know di f ferent nei ghborhoods in places on Ki awah
do require lots to be certain sizes, and they may
requi re different setbacks.

MR CASSIDY: 1'll ask M.

Li bengood when he cones up.
O her questions for Dan?

MR. LEWS:. Dan, on the OCRM what
was the nost recent -- what year are we | ooking
at? And the second part of that is what was it
in 2002 if you have any conpari son.

MR. VINCENT: We nay be able to
| ook at the recorded plat, but it wll not tell
you what it was in 2002 exactly.

MR. LEWS: kay.

MR. ROSENFELD: | think that
guestion needs further devel opnent. The question
I s when they bought the house in 2002, and now
we're | ooking at 22 years |ater, the encroachnent
fromthe OCRM line is obviously marching
continually because this is happening pretty nuch
everywhere on Kiawah. How nuch has it noved in

the last two years, how nuch has it noved in the

Clark Bolen, Inc.
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| ast five years, how nuch has it noved in the

| ast 10 years. And what is the situation,
assumng that it's going to continue to nove,
where the architect stated that there will be no
ground facilities constructed over the existing
OCRM line, they'll just cantil ever everything;

but what happens if the |line noves further past
where they've already built? So I'd |ike to know
the speed -- before we do anything, I'd like to
know t he speed at which it's encroaching and have
sone general idea. Perhaps M. Libengood has
nore information to that effect.

(Court reporter request.)

MR. VI NCENT: So on your screen now
we can see the recorded plat for this plot which
was recorded in Novenber 6th of 1979. In this
plat it looks |ike they delineate the marsh from
the highlands. 39 Burroughs is right here
(indicating). |In ternms of what it was in 2002, |
don't have access to those records. Maybe the
applicant may, but all staff is able to figure
out is what it was in 1979.

MR. HANAN. And you said that's the
nost recent OCRM?

MR. VINCENT: Not this one. This

Clark Bolen, Inc.
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was the original plat.

MR. HANAN:. \When was the nost
recent one done?

MR. VINCENT: | don't have a date
onit inny files, if the applicant would be
happy to cone up here and tal k about it.

MR, CASSIDY. It has to be within a
certain tinme when --

M5. O LEARY: It's built.

MR CASSIDY: Yes. W'Ill ask the
applicant to address that.

O her questions for Dan?
Ckay. Thank you, Dan.
M. Libengood, you're up.

MR. LIBENGOOD: Hello, ny nane is
Al ex Libengood, and | amthe architect for this
project representing Geg Droba and El ai ne
Mar kowski . | work for Dol phin Architects and
buil ders, and like | said, I"mthe architect.
Happy to address your questions. One of them was
the date of the nobst recent survey. It was fal
2023. For Kiawah Island devel opnent all surveys
have to be within one year of activity fromthe
time that the application is put in.

M5. O LEARY: By chance do you have

Clark Bolen, Inc.
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an overlay of what it was |ike when they
purchased the | ot and then overlay that |atest
survey?

MR. LI BENGOOD: To our know edge
there was not a survey done in that tine range.
We don't have any record of that docunentation.

M5. O LEARY: So when you're saying
that you've | ost X anpunt of space, you don't
really have anything to docunent that, or you're
just looking at it fromwhere it was in 19777

MR, LIBENGOOD: All we have is the
original plat versus where we are today, so
that's the advancenent that we're considering.

MR. CASSIDY: As a matter of our
regul ations, the only thing we can deal wth,
however -- directing this to Boone -- is the
current OCRMline; is that correct?

MR. Al KEN: Correct.

MR. ROSENFELD: Wen you desi gned
t he house, why didn't you design it so it
woul dn't go over the |ine.

MR LIBENGOOD: W actually put a
| ot of leg work into addressing that and the --
basically, we tried to fit a four-bedroom hone.

The Markowskis, |ike we've heard, have owned this

Clark Bolen, Inc.
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| ot for 22 years. This would be their primary
resi dence. They'll be noving into this hone
full-time. They'd |ike to ensure they can have
their kids there and have a guest, so it really
came down to just fitting the program of the
house within the snmallest footprint that we
possi bly could. W've actually elimnated a | ot
of outdoor space. Like you see, the back deck is
quite small, can only fit a four-person table,
and that's nostly because of the size of the | ot
and the setbacks that we have.

Wth that in mnd, we are very sensitive
to the marsh line, we as a conpany and the
Mar kowskis in particular. They're noving here
because of the natural environnent, and we are
| ooking to limt the anount of inpact we have on
the natural environnent as nmuch as possi ble as
wel | as preserve the natural beauty of the
nei ghborhood. So with that in m nd we have
desi gned the structure, even though it's going to
cost nore, with those cantilevered elenents to
preserve the ground plane where it is and not
encroach, and so we've taken extra steps to try
to mtigate that encroachnent.

MR. ROSENFELD: You're still

Clark Bolen, Inc.
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encroaching in tw sections. Did you consider
el imnating one of the decks?

MR. LI BENGOOD: W have consi dered
el imnating one of the decks.

MR. ROSENFELD: Are you open to
el imnating one of the decks?

MR LI BENGOOD: Not necessarily the
deck, but considering pulling back, if we can't
get approval, is considering the sun room
renoval , which would nean that the only place
they'd have to eat would be the dining room

MR. ROSENFELD: The one on the |eft
si de of the photograph, | don't realize which one
that one is, the one that's deeper, | notice
there's a bay prior to it going out onto a deck,
woul d be |ike a bay w ndow type thing before it
goes to the deck, the top left.

MR, LI BENGOOD: That's correct,
yes.

MR. ROSENFELD: If you renove that
deck and pull, that outcropping, and then pull
t he deck closer, you could possibly elimnate any
further encroachnent.

MR. LI BENGOOD: Yes. That woul d be

elimnating that sun room

Clark Bolen, Inc.
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MR. ROSENFELD:. Are they anenabl e
to that?

MR LIBENGOOD: That is a | ast
resort to them but yes, as an option.

MR, ROSENFELD: Last resort or next
to last resort?

MR LI BENGOOD: Actually we had
this conversation |ast week, and | could see
their hearts fall whenever | brought it up.

MR. ROSENFELD: This is obviously a

give and take as to what we wll allow
MR. LI BENGOOD: Yes.
MR, ROSENFELD: | just want to know

i f they're anenabl e to change.

MR LI BENGOCOD: Yes.

MR. CASSI DY: The cantil evered
design is an elegant solution in this case, seens
to make sense.

Can you address that right side issue,
what this covenant thing is.

MR. LI BENGOOD: Yes. Yes, and so
that right side setback, we initially did not
pl an on doi ng an encroachnent on the side
set back, but we've been through three reviews

with the ARB so far, and from feedback with the
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ARB, they felt the building was ki nd of
conpressed and needed a little nore breathing
room because the lot is narrow. And so in kind
of our negotiations with the ARB, they wanted to
elimnate our front stairs. W took out the
front stair and pulled that guest room vol une
over that setback in order to get the ARB
approval so they would feel confortable with the
way the house presents itself fromthe street to
the rest of the neighborhood. And part of that
di scussion is in the Town of Kiawah |Island zoning
ordinance for R 1 there's only a 10 foot setback
for R 1; however, since Kiawah |sland was
est abl i shed under a covenant with KICA and the
devel oper, the town calls back to the covenant
set back, which is a 15 foot setback that the ARB
still holds to. And so what we are asking is the
ARB is willing to let go of that covenant setback
of 15 foot in order just to respect the 10 foot
setback that is purely in the base ordi nance for
this district.

MR, CASSIDY: And if it were the 10
f oot setback, there wouldn't be any issue on the
ri ght - hand si de.

MR. LI BENGOOD: That's correct.

Clark Bolen, Inc.
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MR LEWS:. On the right-hand side,
| understand the HVAC, but is the other one just
the size of that roonf

MR, LIBENGOOD: Yes, it's just to
fit pretty nuch a 10-by-10 bedroomin that area
wi th a bat hroom

MR. ROSENFELD: The nei ghbor on the
right side is not conplaining in any way, shape
or form about the HVAC units being there?

MR. LI BENGOOD: They have not. In
fact, we've had two ot her nei ghbors submt
comments | ast week in objection to this, and we
had communi cation with both of them and they
both withdrew their objections after they had the
opportunity to see the drawings and mtigation
strategies that we've had with the setback, so
there's no current objections.

MR. ROSENFELD: Do you have any
docunent ati on of that.

MR, LI BENGOOD: We do.

MR LEWS: Dan, | thought there
was an objection in the packet.

MR. VI NCENT: There was.

MR. ADAMS: There was an objection

In the packet. |If there's a withdrawal of that,

Clark Bolen, Inc.
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t hat obviously needs to be put into the packet as
well, right?

MR. VINCENT: Yes. So I'll get
with John on the details of that, but per the
request of the neighbor who submtted the
obj ection, they wanted to recuse thensel ves.

MR LEWS: That was at 38
Bur r oughs?

MR. VINCENT: | believe it was 38.

MR, LIBENGOOD: Yes. That's the
property to the left.

MR. HANAN: Do you have a witten
wi t hdrawal of the objection?

MR. VINCENT: W do. We have an
emai| sent to us that asks to renove their
comrent s.

MR LEWS: W do not have that.

M5. O LEARY: W don't have that in
our packet.

MR. ROSENFELD: No. They were the
nei ghbors on the left side, not the encroachnent
si de.

MR LI BENGOOD: Correct.

MR. ROSENFELD: Nei ghbors on the

encr oachnent side have been nute.
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MR. LI BENGOOD: That's correct.

MR. CASSI DY: Any other questions
for the applicant?

MR. ADAMS: Yes, Frank.

MR. CASSI DY: Yes, Phil.

MR. ADAMS. Yes, | am frankly, not
as concerned about the issues on the rear, given
that it's a cantilevered overhang. | am
sensitive to, you know, the encroachnent on the
ri ght side only because, when the ARB | ooks at
it, right, they're just | ooking at the aesthetics
of this property and not thinking about what
happens when sonebody cones to build a house on
the property next door. O is there a house
al ready there?

MR. LIBENGOOD: That site is
undevel oped.

M5. O LEARY: It's undevel oped.

MR. ADAMS: That's what | thought.
So sonebody cones to build a house next door and
there is an HVAC stand with a coupl e of
conpressors on it across the setback line, is
there any way to mtigate the encroachnent of the
HVAC pl at f or nf?

MR, LIBENGOOD: | can answer that

Clark Bolen, Inc.
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guestion. W've investigated a few options:
One, putting the HVAC under the house. W
seriously investigated this. Unfortunately it
was not possi bl e because not only are we in a
fl ood zone, but we're in a noderate wave action
zone, so everything down there has to be break
away, therefore we can't put equi pnent down
there. The other option was to try and fit the
HVAC stand in the back |eft corner of the house
where there's a little bit of coverage |eft
within the buil dable area; unfortunately, we were
unable to get the footprint of the actual

equi pnent with required cl earances into that
area. And the client has actually foregone a
generator fromthe stand altogether just to try
to fit it on the |ot.

M5. O LEARY: Can | just ask a
qui ck question about the HVAC stand? Have they
al ready figured out the sizes of the conpressors?
And | only asked this because we replaced ours
three years ago and they're half the size they
were originally. So the question is that maybe
t hat HVAC stand can actually be snmaller with the
si ze of the new conpressors and the new

efficiency of these units. Has that been | ooked

Clark Bolen, Inc.
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into at all?

MR. LI BENGOOD: We have sized that
based of f the standard conpressor size that we
are building today, and so that's typically a 24
by 24 or 30 by 30 conpressor with the one to two
foot clearance around it based on whether it's on
the front or the sides, so the HVAC stand has
been drawn to m ni mum size wth those cl earances
based on current conpressors. The only thing
that we haven't | ooked at is, instead of building
it on stilts, actually hanging it off the
building with the cantilever, so that could be an
option as well if that's a concern.

M5. O LEARY: | was just curious
because those conpressors, they've just changed
so nmuch that | didn't know if they | ooked into
that. Thank you, sir.

MR ADAMS: | f you did do the
cantilevering, would that change the extent to
whi ch the physical conpressor stand encroaches
i nto the setback?

MR LIBENGOOD: It could change it
because we're doing a little |l ess structure
underneath, so if we're relying on the building

itself, we mght be able to gain 6 inches
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per haps. Another thing we can ook at is
aligning the outside wall of it so that rather
than -- yes, so we probably could gain a little
bit of square footage, but we'd have to --

M5. O LEARY: They'd have to be
able to access it though.

MR LIBENGOOD: To service it, yes.
And it also has certain terns required for air
I nfl ow and exhaust .

MR. ROSENFELD: Wen you broach the
topic of it being a flood zone, what are you
doing to the cantilevered section in the back to
I ncl ude the foundation that you're hanging the
cantilever off from bei ng damaged by flood; is
there any sort of seawall type construction
that's going to be used there?

MR. LI BENGOOD: We are not pl anning
any integral |andscaping structures such as a
seawal | because we're trying to limt the anount
of inpact we're having on the natural grade, but
we are designing the foundations to be breakaway
for Li MM standards so that if we do receive a
noder ate wave action event or storm it would
allow the walls and the slab to break away and

not push the house or other houses adjacent to it
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off their foundations due to that action.

MR. ROSENFELD: In other words, the
deck woul d sinply break off.

MR, LIBENGOOD: It would. Well,
the deck itself would not break off, but the deck
woul d be built on piers, and then the walls in
bet ween the screen, that would be a breakaway.

MR. ROSENFELD: No piers will be
over the line.

MR. LI BENGOOD: That's correct, no
piers are actually over the encroachnent.

M5. O LEARY: Thank you.

MR. LI BENGOOD: And everything at
the foundation is also built to be water
resistant so we don't have rot or anything going
on even if the marsh were to advance.

M5. O LEARY: Can | just ask
anot her question? Can you go back and explain to
me what the ARB asked you to do for size? | was
alittle bit taken aback by that.

MR LI BENGOOD: Sure. Yes, soO
initially when we submtted this design to the
ARB, the guest room volune on the bottomright of
your screen was tucked in so it was conpletely

within the setback, and what that did was that
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cranped the front porch and the stairs and the
stair tower on the massing of the building.

M5. O LEARY: So that's when the
ARB asked you to push it nore towards the setback
i ne?

MR, LI BENGOOD: Yes. They were
communi cating to us that the nmassing was feeling
t oo busy, too cranped, and so they were asking
for nore breathing room so in order to do that
we -- we used to have a dual stair on this
project. W went froma dual stair to a single
stair and then pulled that volune out to give the
house vi sual breathing roomso that they were
nore confortable with the way it presented itself
fromthe street.

MR LEWS:. So the ARB encouraged
you to go into the setback?

MR LI BENGOOD: Yes, that was part
of our conversati on.

M5. O LEARY: That's what | was
confused with. Wen he said it the first tinme, |
t hought, clearly | didn't hear that correctly.

MR, LIBENGOOD: Yes. Going into
t he setback was our idea as a design in order to

appease the ARB, and when we presented it to the

Clark Bolen, Inc.
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ARB, they felt it was the -- they approved the
| dea.

MR. LEWS:. So you had three
iterations. Was that the first, second -- | know
we have the current.

MR. LIBENGOOD: Yes. |Is there a
slide that shows the elevation on this building?

So if you |l ook at your screen here, this
vol une down here, sorry, is the volune that is
noved into the setback, this volune here and --

M5. O LEARY: Oops, you went away.

MR. LI BENGOOD: Ch, boy. Ckay.

And so the first iteration we had had a | arger
stair tower. The stair tower itself had
cantilevers over it. And then there was the --
we had the single stair that you see here. There
was an additional stair on the left and the
stairs were nore narrow. And then what they
asked us to do was they felt that this mddle
center nassing was too cranped, didn't have any
br eat hi ng room because this eave was way over
here; and so in order to help themfeel nore
confortable with the way the house presented from
the street, this volunme was pulled out to the

right to allowthis stair to be an appropriate
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size. W elimnated a stair, and it got nore
di st ance between these eaves, so the house felt
| ess busy fromthe street.

MR. ROSENFELD: The roomin the
front with the two wi ndows on the right, what is
the width of that?

MR. LI BENGOOD: The total w dth?

MR. ROSENFELD:. Yes.

M5. O LEARY: |[Is that that 10-by-10
bedr oom you were tal king about ?

MR LIBENGOOD: It's a 10-by-10
bedroomwith a 5 foot bathroomon the side of it,
so it should be 15 feet, approximately 15 feet.

MR. HANAN. What's the total square
f oot age of the house?

MR. LI BENGOOD: The total square
f oot age of the house is 3,300 square feet,
approxi mately 3,300 square feet.

MR CASSI DY: O her questions?

Just let ne nmake sure | understand this:
If we were -- on the right-hand side if we were
usi ng the Town of Kiawah Island's today setback
rul es, there would be no encroachnent.

MR. LI BENGOOD: That is correct.

MR. CASSI DY: The fact is, though,

Clark Bolen, Inc.
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that a 30-year-old covenant takes precedence.

MR. LI BENGOOD: That's correct.

MR, CASSIDY. GCkay. That to ne is
significant.

|f there are no further questions, any
menbers of the public want to speak on this case?
Yes, ma' am

M5. PERUAN: Do | need to go up
to the podiunf? |Is this public comment?

MR CASSIDY: Yes. You're going to
need to be sworn in al so because you weren't here
at the begi nning of the neeting.

M5. PERUA N : [|'msorry.

(Wtness placed under oath.)

M5. PERUAN: So ny nane is
Mariellen Perugini. | live at 24 Rhetts Bl uff,
so I'mon the sanme side of the road --

MR. VINCENT: This is for 39
Burroughs Hal | .

M5. O LEARY. This is Burroughs.

M5. PERUAN: OCh, I'msorry. Then
|"'msworn in at least, but | will hold ny
comrent .

(Overl appi ng di al ogue.)

MR. CASSI DY: Ckay. Anybody el se

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 37

li ke to speak on this case?
Al right. 1'd entertain any notions

anyone would li ke to nake.

MR. ROSENFELD: | know it goes
against ny nature, but |I'll go with a notion that
we approve with changes. | woul d approve the

front and the right side, but | would not approve
t he back, especially the two back overhangs.

M5. O LEARY: So which of the two
do you not |ike?

MR. ROSENFELD: | woul d renove the
one that is on the left side with the outcropping
and nmake the change that we di scussed prior to
this wwth M. Libengood.

M5. O LEARY: Sorry, sois it --

MR. ROSENFELD: The one in the top
| eft-hand corner.

M5. O LEARY: This one.

MR. ROSENFELD: Right. | would
renove the outcropping in front of the wall and
therefore bring the porch -- if you renove this
section here --

M5. O LEARY: And bring the porch

MR. ROSENFELD: -- bring the porch

Clark Bolen, Inc.
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I n, that woul d decrease the encroachnment by
about, on that particul ar one, about 70 percent
and overall probably about 40 percent on the
whol e thing, at least that's the way ny math cane
up.

MR. CASSIDY: |Is there a second for
t hat notion?

Heari ng none, let nme just ask you,
Larry, what do you have agai nst those
cantilevers? Seens to ne that that's an el egant
solution to this problemand it's within the
spirit if not the letter of our regulation.

MR. ROSENFELD: | do understand
that, but | kind of have this thing about the
OCRM | know it's encroaching, and five years
fromnow or ten years fromnow there are going to
be problens. And I know we went through this
| ast nonth when you approved sonet hing agai nst ny
obj ecti on again because this is ny area of being
t hi ckheaded, but | just think at that tine that
you're setting yourself up for a problem They
knew -- this house is not built. This is an
enpty lot. And they could design this so it
woul d not go over any of the lines, front, side

or back. I'mwlling to conprom se on the front,

Clark Bolen, Inc.
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which | don't think will cause any problem The
back, the HVAC system | don't think that wll
cause a problemif he's cantilevering it, but the
rear just really does a job on ne. | think it's
an abuse of a request. They have not constructed
one board foot of this house, and to cone in here
and say we worked for six nonths or two years or
what ever trying to encroach it and then the ARB
has the nerve to say, just ignore the rules,
we'll just, you know, tell you to go over the
lines, this just really ticks ne off, and that's
ny feeling.

MR, CASSIDY. | just think it's a
good solution because it's in the air.

MR. ROSENFELD: |'ma party of one
here, perhaps, but do what you've got to do.

MR. CASSI DY: W don't have any
notions on the floor yet.

M5. O LEARY: He did have a notion.

MR, CASSIDY: It was not seconded,
so it's dead.

Any ot her notions anyone would care to

make?

MR. ADAMS: | nove to approve it.

MR. CASSIDY: And I wll second

Clark Bolen, Inc.
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that. Any further discussion?

MR. LEWS: Just a clarification.
Because of the covenant, | nean, that was new to
me as well, it doesn't -- that's a rule that we
don't normally conme across but would be within
our existing setbacks.

MR. CASSI DY: Correct, and then
everything else is an add on.

MR. LEWS:. Boone, you're shaking
your head yes.

MR, Al KEN: Yes.

MR LEWS:. | just want to get a
ver bal .

MR. Al KEN:. Yes, absolutely.

MR. ROSENFELD:. And we have the
right to override the covenant? Legal question.

MR, AITKEN: It would have to still
be approved as in a variance. You know, you
could override, or a variance effectively goes
around the zoning law. It would be the sane sort
of concept.

MR. ROSENFELD: So variances can
override not only the |aws but also the
covenants? Interesting question.

MR. AIKEN:. Interesting question.

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 41

M5. O LEARY: It just seens
Interesting also that it's just sonething that
we' ve never cone upon before that's so different
for this one property.

MR. CASSI DY: That's because it was
not built on for so long after it was purchased.

M5. O LEARY: Right. But | also
W sh, just as a side note that, | nean, we've
only owned our property for 12 years and we've
had t hree surveys done, so | just wish that there
was nore history that woul d have given us an
opportunity to see where -- you know, where sone
of this erosion and OC -- | could sit here and
say nmy OCR line went in 43 percent too, but
Wi t hout anything to prove that it was 43 percent
reduced, it just raises that question.

MR. CASSIDY: Phil, is it okay if
we nodify your notion to include the staff's
reconmended condition that an as-built survey be
provi ded?

ADAMS:  Yes.
LEWS: Do you still second it?
CASSI DY: Yes, | still second

2 35

M5. OLEARY. Can | just add to
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that? Not only would we like to see an as-built

but actually have it be within the lines that are

noted on this because we' ve

had sever al

cone back

t hat we' ve done sonething to and then they cone

back and they're outside of the lines that were

appr oved.
MR. CASSI DY:
poi nt, when you do the surve
MS. O LEARY:
MR, CASSI DY:

di scussi on?

| think that's the

y.

You woul d t hi nk.

Yes. Any further

Al right. the notion is to approve.

"1l call the roll. Morris?
HANAN:  Ap
CASSI Dy:
LEWS: Ap
CASSI Dy:
O LEARY:
CASSI Dy:
ROSENFELD:
CASSI Dy:
ADAMS:  Ye
CASSI Dy:

235333532325

prove.

Jay?

prove.

Frank, yes.

Lin, yes.

Li n, yes.
No.

And Phi | ?

S.

kay. The

Larry?

nmotion is

approved, 5 to 1, and thank you everyone.

M5. O LEARY:

Clark Bolen, Inc.
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MR LI BENGOOD: Thank you.

MR. CASSI DY: Gkay. | shall now
call case BZA24-000011 at 16 Rhetts Bl uff Road.
Now, ny house is at 31 Rhetts Bl uff Road, which
Is located directly across the street fromthis
property. Further, four of ny neighbors have
submtted witten comrents on this case and | see
a nunber of ny nei ghbors out here today, and |
beli eve sone of themw || be nmaking comments
here. Based on these facts and to avoid any
appearance of a conflict of interest, |I'm
recusing nyself fromthis case and turning the
chair over to our vice chair, Jay Lewis. 1'll be
staying here to listen, but I wll not
participate in the deliberations in any way.

Jay, it's all yours.

MR LEWS: W'Il start with the
staff report. Dan.

MR, VINCENT: Sure. Thank you,
M. Vice Chair, nenbers of the BZA, our last --
final and | ast case today is Case No.

BZA24- 000011. The applicant, Kenneth W] and,
represented by difton Hunt, is requesting a
variance for the reduction of the required rear

OCRM critical line setback for approximately 110
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square feet for a proposed single famly
residence located at 16 Rhetts Bluff, TMS nunber
Is 209-11-00-014. The property's located in the
R-1 zoning district. Adjacent properties to the
east, west and to the north across Rhetts Bl uff
are also located in the R 1 zoning district.

The subject property is approxinmately
15,676 square feet in size, approximately 11, 962
square feet of it is high ground, and the
remai ni ng 3,714 square feet is marshlands. The
subj ect property is currently undevel oped and
sits adjacent to the critical area to the south.

Per the Town of Kiawah Island Land Use
Pl anni ng and Zoni ng Ordi nance, pursuant to
Section 12-65 residential district, R1
residential district, this property is subject to
a 20 foot front yard setback, a 15 foot side yard
set back and a 30 foot rear OCRM critical line
yard setback with an all owed maxi num | ot coverage
of 40 percent. Per Charleston County records the
property was acquired by difton Hunt in January
13th of 2023.

Here is a zoning overlay of the subject
property, an aerial from Charleston County GS, a

hi gh resolution aerial. A site visit was

Clark Bolen, Inc.
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conducted on June 28th, 2024.

M5. O LEARY: You have Burroughs
Hall up if you can put up Rhetts Bluff, please.

MR. VINCENT: My apol ogi es. That
shoul d say 16 Rhetts.

M5. O LEARY: Thank you. It stil
says Burroughs Hall.

MR. VINCENT: The picture itself,
I f you can see, it says 16.

MR LEWS:. The pictures are

correct.
MR. VI NCENT: Yes, picture's good;
it's just the text on top. | apologize.
The picture on the right is the 40 inch
oak, live oak, located on the front of the

property, adjacent properties across the street,
subj ect property, that inmage to the left is the
drain that's -- you can see in the as-built
survey owned by KICA, subject property, rear,
(i ndi cating).

So the applicant's proposed pl ans
I ncl ude a pool and raised planters located in the
rear of the property. The raised planters
encroach into the required rear setback by

approximately 2 feet, 2 inches and is raised
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about 8 feet, 6 inches fromthe slab. The raised
pool | ocated between the two raised planters
encroaches into the rear setback by approxi mately
3 feet, 2 inches and is approximately 10 feet
above slab grade. Again, the total encroachnent
for both the pool and the raised planters is 110
square feet.

Moving on to the variance approval
criteria, Criteria A There are extraordi nary
and exceptional conditions pertaining to the
particul ar piece of property. There may be
extraordi nary and exceptional conditions
pertaining to the property due to the existing
trees on the subject property including the 40
i nch live oak | ocated al ong the front setback
line. Per the applicant's letter of intent,
quote, there is a 40 inch grand |ive oak tree
| ocated on the front setback line with a
significant canopy that extends into the
bui | dabl e area. Furthernore, the | ot size,

11, 962 square feet or .275 acres, and buil dabl e
area, 5,612 square feet or .139 acres, are snal
conparatively speaking and offer little

alternatives in terns of house placenent and/or

desi gn.
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Criteria B: These conditions do not
generally apply to other properties in the
vicinity. These conditions may be unique to the
subj ect property and may not generally apply to
ot her properties in the vicinity. The property
Is located in the R 1 residential zoning
district. Existing structures in the vicinity
may or nmay not have simlar encroachnents based
on current setback standards. Properties in the
vicinity are devel oped, whereas this property is
undevel oped. Per the applicant's |letter of
intent, "the degree of canopy encroachnent of the
40 inch grand live oak tree into the buil dable
area of the property is not a condition that
generally applies to other properties in the
area. "

Criteria C. Because of these conditions
the application of this ordinance to the
particul ar piece of property would effectively
prohi bit or unreasonably restrict the utilization
of the property. The application of this
ordi nance to the property may not prohibit or
unreasonably restrict the utilization of the
property as the subject property is undevel oped.

Per the applicant's letter of intent, quote,
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given the size of the property and the buil dabl e
area, the degree of canopy encroachnent into the
bui | dabl e area made it unreasonably restrictive
to design a four bedroom hone with a rear deck,

screened porch and pool on the property w thout

sone type of variance request. The degree of the

set back variance being requested, l[imted to 110

square feet and an encroachnment no greater than 3

feet, 3 inches, was ny best effort to design a
hone that preserves the 40 inch grand |ive oak
while mnimzing the anount of setback

encr oachnent needed.

Criteria D The authorization of a
variance wll not be of substantial detrinent to
t he adj acent property or the public good and the
character of the zoning district will not be
harmed by the granting of this variance. The
aut hori zation of this variance may not be a
substantial detrinent to the adjacent properties
or the public good. The proposed additions
encroach mnimally into the required setbacks.
The applicant is also saving a | arge grand oak
tree by pushing the hone further back into the

lot. Per the applicant's letter of intent,

"there will not be a substantial detrinment to any

Clark Bolen, Inc.
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adj acent properties or the public good and the
character of the zoning district wll not be
har med shoul d the BZA grant this variance.
Efforts were nade to minimze the degree of

set back encroachment and limt it to the center
rear of the property. A valid argunent can be
made that the preservation of the 40 inch grand
live oak at the front of the property which a
rear setback variance will allow would actually
be of substantial benefit to the public good and
character of the nei ghborhood."

Criteria E, the Board of Zoni ng Appeal s
shall not grant a variance the effect of which
woul d be to allow the establishnent of a use not
otherwi se permtted in a zoning district, to
extend physically a nonconform ng use of |and, or
to change the zoning district boundaries shown in
the official zoning map. Ganting of this
variance would not allow the establishment of a
use not otherw se permtted in the zoning
di strict, extend a physically nonconform ng use
of land or change the zoning district boundaries.

Criteria F:. The fact that the property
may be utilized nore profitably should a variance

be granted may not be considered grounds for a

Clark Bolen, Inc.
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variance. The BZA may not consider profitability
when considering this variance request. Per the
applicant's letter of intent, the owners are not
requesting this variance as a neans for profit.
They purchased the [ ot hoping to build a hone
they and their famly can enjoy. The screened
porch, elevated deck and el evated pool off the
rear of the hone are inportant el enents of design
to the owners given the property's proximty to
the salt marsh behind the | ot.

Criteria G The need for this variance
shall not be the result of the applicant's own
actions. The need for this variance may not be
the result of the applicant's own actions. Per
the applicant's letter of intent, quote, the
owner didn't create the specific site conditions
driving the need for the setback variance. To
the contrary, their willingness to build a hone
I n which the design responds to the specific site
conditions is worth noting.

Criteria H Ganting of the variance
wll not be contrary to the public or
nei ghborhood interest or will not adversely
affect the other properties in the vicinity, nor

interfere wwth the harnony, spirit, intent and

Clark Bolen, Inc.
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pur poses of these regulations. Ganting of the
vari ance nmay not be contrary to the public or
nei ghbor hood i nterest, may not adversely affect
ot her properties in the vicinity nor interfere
with the harnony, spirit, intent and purposes of
t hese regul ati ons.

Criteria l: Ganting of this variance
does not substantially conflict with the
conprehensi ve plan or the purposes of this
ordi nance. Ganting of the variance may not
substantially conflict with the conprehensive
pl an or the purposes of this ordinance. Even
t hough single famly resident devel opnents are
not subject to | andscape and tree preservation
ordi nance, the proposed plans to preserve the
significant |live oak tree on the front of the
setback is consistent wwth the purposes of this
or di nance.

In the event the board considers
approval of this variance request planning staff
requested the follow ng condition of approval
which is the applicant shall obtain an as built
survey post construction to verify all
encroachnents match the proposed plans. And that

concl udes staff's revi ew.
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MR, LEWS:. Ckay. Questions for
staff? Lin.

M5. O LEARY: [If | go to response
B, | think it's B, it talks about -- it was the
one that tal ked about how there aren't nmany of
these simlar properties like this one at 16
Rhetts Bluff. | believe that's B. | guess |I'm
going to beg to differ on that one. | think
Rhetts Bluff is one of the nbst exquisite,
beauti ful areas on Kiawah |sland, and you can
drive through there, and al nost every hone has a
grand oak, and sonehow it's worked. So | just
beg to differ that that property has sonething
different that nobody else in Rhetts Bluff has
because if you drive through there, you'll al
see that just about every hone has a |ive oak,
huge |ive oak. Sorry.

MR LEWS: No. Any other
guestions?

Phil, any questions?

MR. ADAMS: Yes, | have one, and
|"mnot sure if it's nore appropriately directed
to staff or council, but probably worth raising
it at this point: There have been a nunber of

comments submtted to the board in the |ast 72
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hours, sone of which in the last 24 hours. |'m
not sure at this point the extent to which what
the applicant is asking for here is -- the extent
to which those comments are relevant to the
specifics of what the applicant is asking for
here, may very well be, | just don't know |

al so don't know when the applicant received
copi es of these comments as well and | just want
to be sure that the applicant feels or doesn't
feel, as the case may be, that they are prepared
to respond at this point to those comments, given
how | ate in the process they were submtted. So
maybe the question really is for council or the
applicant, do they -- are they prepared to
respond to those coments now or do they have any
alternative.

MR LEWS: | think we'll ask the
applicant that. But clarification, it's upto
each nenber's discretion, |I'm/looking at you,
Boone, is it five days prior to the neeting?

MR. AIKEN:. That is ny
under st andi ng, yes, sir.

M5. O LEARY. |[|f we get in one
| ater, it's up to us as a board whether or not we

want to take it.

Clark Bolen, Inc.
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MR. AIKEN:. That's correct, board's
di scretion.

MR. ROSENFELD: My question also is
Criteria H may not be contrary to the public or
nei ghborhood interest. | think that's
ridi cul ous, considering the information we've
received in the |last couple of days in the way of
t he nei ghborhood. There have been many people in
t he nei ghbor hood who have objected, so | don't
think Criteria His clear at all.

M5. O LEARY: |In addition to that,
If | can add, this m ght be sonething that
M. Wland will talk to us about when he cones
up, is that one of the major concerns is flooding
inthis lot, that's ny understanding. | didn't
get all the way back because |I didn't bring ny
snake rake with ne this norning, but if they're
going to cone up and talk about it, can they also
very firmy discuss what drainage plans they have
because | think that's inperative for all the
nei ghbors to know what the plans are, not just
assunme that it's going to cause nmassi ve probl ens.

MR. HANAN:. And |I'd also agree with
Larry's comment about the Criteria Hin terns of

neeti ng the nei ghborhood concerns and interests.

Clark Bolen, Inc.
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MR. ROSENFELD: | have converts on
this group.

MR LEWS:. Dan, | had a question
about the I ot coverage. | read it was -- your

presentation was 33 percent, but | thought | saw
sonmewhere where it was 40. 65 percent.

MR, VINCENT: So there was a typo
I n the beginning where it said the nmaxi num | ot
coverage was 33 percent for the subject property.
That was a typo. The all owed nmaxi num | ot
coverage is actually 40 percent.

MR LEWS: So with the 110 -- |
didn't do the math, but that 110 square feet, or
40. 65, taking that out, does that take them back
under 407

MR. VINCENT: So | accidentally
ski pped by the | ot coverage part, but | can go
ahead and read through it if you-all are okay
wthit. So this property is subject to a 40
percent maxi num al | owabl e | ot coverage, but the
Town of Kiawah |sland Land Use Pl anni ng and
Zoni ng Ordi nance, pursuant to Section 12-63,
description of zoning districts and regul ati ons
grants an allowable | ot coverage of 15 percent of

the 40 percent maxi num all owed | ot coverage. The

Clark Bolen, Inc.
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applicant's plans include 4,770 square feet,

which is 39.87 percent of inpervious |ot

cover age.
M5. O LEARY: So they're over?
MR. VINCENT: So that is the

| npervious | ot coverage anount. |In our zoning

code it says you're allowed to go 15 percent over
that 40 percent if it's -- if it's pervious
material. So the applicant's plans include 93
square feet of pervious material, which is .77
percent, which gets that percentage over to
40. 65.

MR. LEWS:. Does that help you,
Li n?

M5. O LEARY:. Yes, thank you.

MR. ADAMS: So cutting through al
of that, is the proposal within or not wwthin the
permtted | ot coverage?

MR. VI NCENT: The proposal is

within the permtted all owabl e increase of | ot

cover age.
MR. LEWS:. Because of the 15
per cent.
MR. VI NCENT: Because of the 15
per cent.

Clark Bolen, Inc.
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M5. O LEARY: | thought originally
you said it was 15 percent less. Did you hear
that? | thought it was the 40 percent and then
It was 15 percent less but it's 15 percent over
the 40 percent; is that correct?

MR LEWS:. You're allowed up to 15
percent but it's not, it's only .65 percent.

MR. ROSENFELD:. 15 percent nust be
per vi ous.

MR. VINCENT: So it's 15 percent of
the 40 percent, so the 40 percent tines 15
percent, which would be --

MR LEWS:. 6.

MR. VINCENT: -- 6. So their
actual allowable maximumis 46 percent, only
which 6 percent of that can be pervious.

MR. ROSENFELD: Can be or nust be?

MR. VINCENT: Can be -- sorry, it
must be, sorry.

MR LEWS:. Ckay. Any other
guestions for staff?

At this tine | would like to call up --
rai se your hand, cone up, and state your nane and
addr ess.

MR. VINCENT: Do you want to do the

Clark Bolen, Inc.
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applicant?

MR LEWS: Oh, I'msorry,
appl i cant.

MR. WLAND: Hello everybody, |I'm
Kenneth Wland. [|I'mworking for diff and Louise
Hunt who own this lot. They are from Menphis,
Tennessee. They really w shed they could be here
today. They had a health thing conme up Friday
and they can't make it, but they really want
everyone to know that they w sh they were here.

| also want to address the | ot coverage

before we get into this because I think this was
m scomruni cati on between Dani el and nyself. He
took that | ot coverage froma docunent | had
submtted to the ARB. The ARB has different
rules for | ot coverage than the town does. There
are certain things that the ARB puts in the | ot
coverage that the town doesn't and vice versa, so
you can't conpare apples to apples. |'m al nost
certain -- | don't have the zoning ordi nance in
full with nme right now, but |I'm alnost certain
t hat rear pervious at grade deck does not count
towards | ot coverage with the town.

MR. VINCENT: It does but it wll

count towards that overage.
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MR. WLAND: Okay. This is not a
| ot coverage request vari ance.

M5. O LEARY: Correct.

MR. WLAND: | just want to nake
sure.

M5. O LEARY: | understand that. |
was j ust asking the question about |ot coverage
when it was discussed, that's all.

MR. WLAND: Okay. Al right. |
was not aware of how nuch opposition this would
cause. |'ve been before this board tw ce before,
and |'ve not had any opposition, so | received
all the docunents | believe | ast Wednesday. It
was m ddl e of the week | ast week.

M5. O LEARY: And then we
received -- |'msorry.

MR WLAND: And | got one
opposition letter at that point, and then | got a
few nore this norning, so | understand the rules
and the fact that you-all can nake these
decisions, but it does seema bit unfair that
there is arule in there that |I'm supposed to
have five days to |look at this. You know, it's
tough to cone into a neeting with this nuch

opposition. | told the owner in ny two previous
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experiences that | didn't have any opposition. |
believe if he knew his nei ghbors were here in
opposition he would want to be here, so | don't
know how this is going to work out; but if this
gets voted down, | would feel terrible for what |
told him not being aware of how nmuch opposition
was here. | think he would have | oved to have
been here if he knew

MR LEWS: Wuld you like a
conti nuance?

MR WLAND: Well, the problemis I
don't know because | don't know what you-all are
going to vote.

MR LEWS: W need to hear
everything, and then a vote will be taken, but
you can -- again, correct nme -- ask for a
conti nuance now, talk to the owners, and bring it
back next nonth.

MR W LAND: Wy don't we just go
through it and see how it goes.

MR. ADAMS: That's the reason |
rai sed the question | did alittle while ago. |
agree that -- so fundanental fairness would
di ctate that you have the opportunity, you and

your client had the opportunity to take into
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account in your presentation the concerns that
t he nei ghbors have, and | just wanted to know
whet her or not, sanme question, would you prefer
to continue it to a subsequent neeting.

MR. WLAND: What | told the owner
was -- and, like | said, this is only ny third
time in front of this board, so | don't know
what's going to happen, but what | told himwas

|'"mgoing to put forth ny case as best | can and,

you know, | think we're just going to let the
chips fall where they may. | don't think his
presence here would change -- it shouldn't change
opi ni ons.

M5. O LEARY: Did you receive his
heartfelt nmessage that he sent to all of us
yesterday as wel | ?

MR. WLAND: So that's anot her
question | had is that canme in last night. | did
not know that was comng. | wasn't even aware of
the situation in full.

M5. O LEARY: So that cane in
yest erday around 3: 00.

MR WLAND: Do | need to give the
board nenbers that letter? Do you-all have that

| etter?
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MR LEWS: W have it.

MR. WLAND: Do the neighbors in
opposition have that letter? |s that sonething |
coul d pass out?

MR LEWS:. It doesn't concern us
as far as -- if you want to share information,
that's up to you. W're not nmandating it or
offering. But it again goes back to what we've
all be tal king about, the five days, making sure

everyone has all the information avail abl e.

MR WLAND: I'Il just relay it in
my talk. 1'll try to be brief. Gyven the sort
of unexpected opposition, | want to nake sure |

make as good a case as | can so |I'd just ask you
to bear wwth ne real quick while I run through
all of this.

Ckay. So | started work for this new
home in the spring of last year. It was over a
year ago. |It's been an extrenely challenging | ot
I n many ways, but the nost difficult part of the
design relates to the fact that the buil dable
area is first of all quite small, relatively
speaking. | agree that Rhetts Bluff is beautiful
and has a lot of large trees, but it is a very

small lot. It gets us to the 40 percent | ot
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coverage, and there's a tree on the buil dable | ot
| i ne that encroaches a significant portion into a
bui | dabl e area that is already quite small. |'ve
been wor ki ng on Kiawah for 11 years, and | have
not encountered sonething this difficult.
The ot is also quite wide but it is not

deep, so the distance between the existing 40
inch live oak tree with the healthy canopy that
extends into the buil dable area which | nust set
t he house back from-- so the distance fromthat
tree to the rear lot |line established by the OCRM
Is roughly 25 feet, which is very tight. | don't
have conpari son, but |'ve never cone anywhere
close to that on other properties on Kiawah. |
just want to show everybody -- | don't know if
everyone has seen this tree. |It's a huge tree,
bi g canopy (indicating).

M5. O LEARY: Can | just ask, when
did they purchase this |ot?

MR. WLAND: | believe it was early
| ast year.

M5. O LEARY: So that tree was
t here when they bought the | ot.

MR. WLAND: And | was not invol ved

when it was purchased.
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M5. O LEARY: That's okay. | just
wanted to bring that to our attention.

MR. ADAMS: That tree was probably
t here when the Vander horsts bought the property.

M5. O LEARY: Absolutely, Phil.

MR. WLAND: The current design we
proposed along with the rear setback vari ance
being requested is a result of over a year's work
bet ween nysel f, the owner, the ARB and Sammy
MIleman, who is an arborist with Arbor Care,
wWith the preservation of the existing tree as the
primary design driver. Mself and the owners and
the ARB believe we've | anded on a design that
does a pretty good job at neeting all the
bui | di ng and zoning requirenents, other than this
vari ance request, for the property and does so in
a way that respects what makes Kiawah so speci al
in that we're trying to take care of trees.

| don't know of anyone who knows who
Mark Permar is, but he's one of the | and
devel opers for Kiawah, maybe one of the nost
I nfluential people for the devel opnent of turning
Ki awah into what it is today froma design and
| and devel opnent perspective, and he said that --

he said during one of ny ARB design neetings --
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he doesn't talk much, and he certainly doesn't
give conplinents all that nuch -- he said that
when we were witing the Designing with Nature
desi gn gui delines, this design epitom zes what
hi m and those witers had in m nd when they were
hoping for architects to, "design with nature".

The design of the house is two two-story
W ngs on either side and a single one-story w ng
in the mddle, and the whol e reason for that was
because that tree swoops over the mddle of the
property, and | had to keep the mddle of the |ot
at one story.

So regarding the specific variance
request, | believe all nine criteria are net.
Gobvi ously maybe not everyone agrees with nme on
that, but | really do believe -- | thought this
was going to be a slamdunk. 1In fact, if there
was ever a reason to grant a setback variance due
to atypical conditions, this would be the case.

| think -- | agree that there are trees
on these properties and it's the architect's job
to design around trees and it's a chal |l enge.

This | ot was such a chal |l enge because the
bui | dable area is so snmall and there's just

nowhere else to go, and al so the depth of the | ot

Clark Bolen, Inc.
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was such that the house had to be wi de and not
deep. The living roomis 18 feet. The path
bet ween the pool and the living roomis 4 feet,
and the pool is 14 feet by 14 feet, and the entry
stair is going left toright. That's a
requi renent of the ARB, and it's the m ni num
depth that the ARB wll allow So | tried -- |
basically did everything possible to make this
work. So in other words, we could nmake the
living room 14 feet wwde. | don't think that's
sonet hing that | woul d endorse or draw for
soneone investing this nuch noney in a house. |
don't think it's fair to expect that, if that
makes sense.

There's also the issue of the owner's

gr anddaughter, and | believe that that's an

atypical situation. The owner has -- his first
gr anddaughter is 13 years old. | knew she had
health issues. | knew she was in a wheel chair.

We designed the house for wheel chair

accessibility. | did not know until |ast night
that she -- she has a |lot nore serious probl ens
than | was aware of. | talked to himyesterday

afternoon. He was very concerned about bringing

this up. He didn't want to use this as the
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reason for the variance, but he basically told
me -- and he hadn't told ne this before, but he
said, we need the pool size to be big enough to
have a sun shelf so that she can sit in that.
And | renmenber having this discussion with hima
nonth or two ago about a sun shelf saying, that
woul d be great, but that's not necessarily
justification for a variance; you know, it's just
sort of a bell and whistle. And he didn't tell
nme at that tinme why he was asking for it, but
| ast night he told ne, we've got to have a sun
shel f, and there's no point in building a pool if
the adults can't use it and have a sun shelf. So
we coul d nmake the pool snaller, and that was one
of my suggestions to himwas go to a 14 by 10
pool ; but when he brought this up to ne | ast
night, |I started to understand that that would
not work given his situation. And | would argue
that his personal situation is atypical, and |
believe that the spirit of variance -- granting
the variance is for atypical conditions.

So | think we have a property situation
t hat, arguably, not everyone deals with or not
every architect deals with and we have a person

atypical condition. So | think if there was ever
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a reason to grant a setback variance due to
atypical conditions, this would be one. So |
appreci ate that variances should not be expected
and that zoning guidelines should be adhered to
by architects and owners, but | also appreciate
t hat variances in boards such as yours exist to
review atypical situations which | feel this case
has.

| think it would al so be hard to argue
nysel f or any other architect could design a
f our - bedroom hone on this ot while al so
preserving the live oak tree at the front of the
property and giving the owners what they want in
terns of the pool for the granddaughter and four
bedroons. They have three children and ei ght
grandchildren, so | originally |Iooked at a
t hr ee- bedroom house for them and they said, we've
got three children, they're all having
grandchildren. That's not enough. W're not
going to do it if we can't do four bedroons.

| also have a rebuttal to nei ghbors, but
| don't know if | should read that now. [|'m
expecting sone push back.

MR LEWS:. Let's hold that. The

way it works is you wll address the board, not
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t he nei ghbors directly.

MR. WLAND: Do | have a chance to
talk again if there's a |lot of opposition?

MR LEWS. Yes. | can bring you
back up.

MR. W LAND: Okay.

MR LEWS:. First we nmay have
questions for you.

MR, WLAND: Okay. That's all |
have, other than potential rebuttal.

MR LEWS:. Questions. Lin?

M5. O LEARY: Can you address the
dr ai nage, how you're going to handle all the
drai nage on this lot, considering it's in a flood
zone?

MR. WLAND: Yes. So the ARB
reviews drainage at the third round. W' ve gone
through two rounds. | had to get themto approve
the variance to cone here, so | have not finished
the ARB process. | can't finish the ARB process
wi t hout knowi ng whether or not this will get
approved. So, you know, the ARB | ooks at
drai nage, and they | ook at the drainage plan to
make sure drainage -- water is not noving to

nei ghboring properties. There's a drain on the
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| eft side, which | guess is the east. |'msure

t he owner and the | andscape architect woul d have
no problemrunning a perforated drain along the

| eft side setback to that drain. And | also
believe that they would be fully willing to do
the sane thing on the right side. The |ot slopes
fromthe street to the OCRMIline, so there's no
real natural drainage left and right.

M5. O LEARY: Are you planning on
raising -- how nuch dirt are you planni ng on
bringing in?

MR. WLAND: The slab | have set at
seven, Si X.

M5. O LEARY: And where is it
currently?

MR. WLAND: The grades for the
lot -- let ne nake sure | give you the right
I nformation. Hold on.

M5. O LEARY. Thank you, sir.

MR. WLAND: So the street
el evation's six and a half, and it sl opes down.
The mddle of the lot is five to five and a half,
and then the OCRMIline is three to four.

MR. ROSENFELD: So you're going to

raise it all up to seven, six?
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MR WLAND: The top of slab is
currently proposed at seven, six. And that --
that is -- there's no standard sl ab hei ght, but
in working with the ARB, that's what they're
telling me | should set all houses at. That's
the highest they're allowing it. | guess three
years ago, | don't know if you renenber when we
had two hurricanes and then that big storm Lots
t hat had sl abs between six and a half and seven |
guess got flooded, so the ARB started all ow ng
seven, six. And so, you know, if there was a
requi renent to lower the slab 6 inches, | could
talk to the owner about that; but | think it's
very inportant for owners to have a slab a little
bit higher so that when we get these storns they
don't get three inches of flood water. And it
really woul dn't affect the drai nage on the side
what the slab height is.

M5. O LEARY: |If the water cones in
and the Ciftons' [sic] lot is seven, six and it
cones in and hits it at seven, six but the
nei ghbors are at six, you don't think that
wat er's goi ng to bounce off of theirs and go into
t he nei ghboring | ots and cause fl ooding there?

MR. W LAND: If it was at six, sSiX,

Clark Bolen, Inc.
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It would do the sane thing because grade is a bhit
| ower than that. | haven't gotten to that third
step of the ARB process, but putting drains down
either side of the property line |I think would
be -- the owners would definitely be willing to
do and m ght even be required by the ARB.

M5. O LEARY: Gkay. Thank you,

MR. ADAMS: | have two sort of
foll owup questions to that. The first was for
council. Is it within the purview of the Board
of Zoni ng Appeal s to approve or disapprove the
hei ght of the sl ab?

MR LEWS: Can you repeat your
question, Phil?

MR. ADAMS: Yes. Is it within the
purview of this board to approve or disapprove
t he hei ght at which the slab was set?

| woul d have expected the answer to be a

pretty clear no, but your hesitation nmakes ne
want to rethink that.

MR. AIKEN. No, it is a clear no.
So this board's whole job is to grant a vari ance
based on what is in the zoning code itself, so as

| ong as that | anguage, which is not in there |
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don't believe, then it is not within this board's
purview to specifically address that question.

MR. ADAMS: (Ckay. Then ny next
question then is for the applicant, is there
anyt hi ng about the construction specifically
associated with the requested variance that is
going to make a difference in the drainage plan
or the drainage on the |ot?

MR. WLAND: So | should also bring
this up because this conversation started | ast
spring wwth the ARB. Wen | told them | said, |
don't think | can fit a house, the stair and a
pool between that tree in the rear setback based
on what -- the buffer you're asking ne to put the
house on fromthe tree. And also in studies and
talks with Sammy M I | eman about how sone of the
i mMbs grow up and over the house, where that
stair isis as close to the tree as | can put it
so the ARB -- and | don't want to say who -- but
reconmended, they said, we would support a pool
or deck encroachnent over the rear setback if
It'"s in the mddle of the rear of the ot so as
to not -- you know, it would be as far away from
ei ther side neighbor as possible. So that is one

factor here is | did try to mnimze the
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encroachnent to the mddle of the |ot as far away
fromeither side neighbor as possible.

But to be nore specific about your
question, if the owners' grandchild did not have
this health issue, they woul d be probably okay
Wi th scrapping the raised planters. | thought
that was a positive inpact to the height of the
foundation, but if that went away, the owners
woul d be fine losing that, and they'd probably be
okay with a smaller pool and we wouldn't be here
today, but | don't think that woul d change the
drai nage one bit because the water is right there
and it slopes fromthat point directly to the
water. | don't think that that woul d | ead water
to any nei ghbor.

M5. O LEARY: The reason | was
aski ng that question was because sone of the
coments that we've gotten fromthe nei ghbors
have all been about drainage, so | wasn't trying
to bring sonething in that we don't normally have
as our scope but seeing how, you know, as one of
t he --

MR. ADAMS:  And | understand that,
and so the reason for ny follow up question was

just that point, we're focused on the requested
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vari ance and whether or not granting or not
granting that request is going to have a -- nake
a difference in terns of the way the |ot drains
Vis-a-vis the neighbors with or without the
change, with or w thout the variance.

MR LEWS:. Correct, the only
reason that we're having this today is because of
t he encroachnent, the 110 square feet.

MR WLAND: | would say that that
encroachnent, |'mnot a flood expert, but | can't
I magi ne that flooding to neighboring properties
woul d change if we took that off. And | also --
| dealt with this with another honmeowner who was
threatening to get sued by his neighbor for
drai nage i ssues, and |I'm not an attorney, but
South Carolina water |aw foll ows what's known as
comon eneny doctrine. | don't know if anyone's
ever heard of this. It goes back to Britain in
the 1600s. You can't hold one person responsible
for flooding to neighbors that is a, quote,
common eneny to all.

MR LEWS:. GCkay. Question about
your arborist: She's not here?

MR WLAND: It's Sammy M| eman,

and he's not here.
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MR LEWS: What is the, is it
danmage to the root structure --

MR. WLAND: No, it's very healthy
tree.

MR LEWS:. Right, but what you're
proposing to do, wll there be damage to the root
structure, have they offered an opinion on that?
| noticed there are a lot of |inbs being taken
out .

MR WLAND: So is the question
whet her the new structure wll damage the roots?

MR LEWS: O the 40 inch --

MR WLAND: So if you read his
|l etter that he put forth, he has a three-step
proposal for linbing the tree to allowit to
survive construction and | guess in his opinion
stay healthy and keep grow ng after construction,
so whether or not -- | would guess if there are
exi sting roots under the footprint of the tree,
because generally what he's told ne in the past
Is the root systemfoll ows the canopy, but |
woul d i magi ne that the roots that are underneath
the footprint of the proposed house, you know,
are related to the linbs that he's proposing to

renove, if that makes sense.
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MR LEWS: Ckay.

MR. WLAND: There was a | ot of
t hought put into this in terns of how to put the
house there with the |inbs and the sequenci ng of
the delinbing of the tree.

MR. LEWS:. Any other questions for
t he applicant?

MR. ROSENFELD: Yes. Nunber one, |
t ake unbrage when you say, as snugly as you did,
anyone spendi ng this anount of noney can't live
with a 14-foot living room nunber one.

Nunber two, | have a handi capped
daughter. She's mssing a leg. |'ve done a | ot
of studies of the ADA |aws and things |ike that.
14 by 10 foot pool versus 14 by 14 foot pool,
wheel chair is 32 inches wide, the extra w de ones
are 35 and a half inches wde for oval sized
people. If that can't fit into 10 feet as
opposed to 14 feet, | think I"'mbeing lied to;
not hi ng personal .

MR WLAND: | wasn't trying to be
smug. |'msorry.

MR. ROSENFELD: You sai d reducing
the pool to 10 feet would not be functional.

That's not true. Even a wat er bor ne wheel chair,
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whi ch we have, is 34 and a half inches w de, so
10 feet versus 34 and a half inches, which is

| ess than three feet, so | think this is al
bushwa. | think you could design the house
slightly shorter, slightly |l ess deep, | nean, and
t hat woul d sol ve the whol e problem we woul dn't
be here.

As for the flooding situation, raising
the property, | think, despite English commobn
|l aw, wi ||l cause problens for your neighbors, but
It appears that they spent a |ot of noney on the
| ot, as you said, and they spent a | ot of npney
on building this house, so they probably don't
care. That's just ny feelings on this matter.

MR. LEWS:. Thank you. Any
addi tional questions?

At this point I'll ask -- thanks, you
can sit down, sir.

Pl ease rai se your hand, cone up, state
your nanme and your address. You are limted to
three mnutes, but it's ny discretion to extend
t hat .

M5. RODDEY: |'m Gail Roddey, and |
have |lived on Rhetts Bluff, No. 17, for 28 years.

And | want to thank the chairman, the vice
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chai rman and nenbers of the board for letting ne
share our concerns. And | amgoing to try and
stay on course because after the conversations
that | have heard, | have so many questions, but
| "' m going to present what | think the neighbors
and | at Rhetts Bluff are concerned wth.

We are concerned over the request for
the variance of 3 and a half feet on the creek
side. And all of our concerns have been voi ced
in the letters that you' ve received, and | amthe
guilty one for getting the letters to you so
| ate; but it has been July the 4th, and we've all
had | ots of conpany and peopl e have been away.

Qur goal is to protect our val uable
ecosystemthat we have on Rhetts Bluff, and the
variance of ot No. 16 is interfering with that.
The state has set a critical line on the marsh
side to prohibit building beyond that, and this
conmttee is nade up of a very educated group of
peopl e that have studied the ebb and flow of the
tide, the health of the marsh, and we have a
marsh commttee here on Kiawah that mtigates the
waters there, and it al so studies the flooding
area. So | think that having them set the

critical line is very valuable, that we shoul d

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 80

not go beyond that |line towards the marsh.

And | hope that all of you have gone
over and | ooked at this | ot because it's very
low, it's very shallow, and it's very chall engi ng
to build on because of the placenent of the trees
and just the conplete setup of the lot. W all
t hought that the | ot was unbuil dabl e, but anyway
the architect and the clients are going forward.

| also wondered if it would be a
possibility to nove the house back three and a
hal f feet towards the road and not interfere with
the shoreline of the marsh. Now, that woul d
interfere wwth the grand oak that is there, but
in my estimation it would be | ess expensive to
nove the house back and plant a tree than it
woul d be to disturb nature on the shoreline of
t he mar sh.

And it's not a hardship not to have a
pool. Everybody doesn't have a pool, and the
hardshi p would not be to do away with the pool
and the planter boxes. And it has been suggested
that the board should be very hesitant to grant
any variance which invol ves increnental
encroachment on wetl ands and detrinental --

detrinental to adjoining properties.
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MR LEWS:. You're at 4 m nutes.
Are you close to wapping up?

M5. RODDEY: |'msorry?

MR LEWS:. You're at 4 m nutes.

M5. RCODDEY: (kay. Good. Can |
have one nore?

MR LEWS: Sure.

M5. RODDEY: We've been concerned
about the arborist's recomendation to renove the

two cedars on the narsh side because those two

trees hold -- their root systemholds the dirt
there, and it will |essen erosion if those trees
stay there. | know they want the view going

t hrough the big oak, but |I've had consequences
with the ARB on the other side of ny house. So
anyway, we do not want to have further erosion,
and it also should be noted that the -- that
there is a natural buffer of wax nyrtle on every
other lot on Rhetts Bluff on the creek side, but
there is no wax nyrtle growing in front of No. 16
for sone reason, but there is very nmuch marsh
grass that has extended into the -- al nost
three-fourths of the way of the |ot.

MR LEWS:. kay.

M5. RODDEY: kay. And I also
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would like to say that this is nothing personal.
We do not know our future nei ghbors and we w sh
themthe very best and enpathize with their
famly's situation, but | don't think that is
what we're here to discuss.

MR LEWS:. Ckay. Thank you.

M5. RODDEY: Thank you. And | have
sone pictures that I'd like to present to you of
Rhetts Bluff. This is what happens.

MR LEWS: Gve themto staff, and
they can incorporate it into the record. Feel
free to share.

Who woul d |like to be next, raise your
hand, cone forward.

M5. MEZZANOTTE: Di ana Mezzanotte,
99 Rhetts Bluff. | amnot really very close to
this.

MR LEWS: [|I'msorry, can you
repeat that?

M5. MEZZANOTTE: Diana Mezzanotte,
99 Rhetts Bluff. [I'mnot real close to where
this is happening, but I'mgoing to speak in
general terns about it. The ARB -- regarding the
ARB and town pl anni ng departnment recomnmendati on,

nmy understanding -- and | spoke with ARB -- is
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they're mainly concerned with aesthetics, which
I ncl udes | andscapi ng and thus tree retention.
They do not address normally rising waters and
mar sh conditions. And the town's pl anning
departnment needs to follow the | egal ordinances
I n place today when nmaking their recomrendati ons.
Lot 16 was platted in July 1991, and the
| ast tine the devel oper's naster sheet was
updat ed was 2007. Based on the nmaster sheet,
this lot's setbacks are approxinmately 10 feet
fromthe critical line on the left and 20 feet on
the right. That's different than what you saw at
Burroughs Hall, which was 30 feet. This is 10
and 20. And | doubt in today's world that would
be accept abl e.
Qur know edge concerning the marsh and
Its inportant to the protection of Kiawah Island
has evol ved over the years. Fromthe town's
mar sh managenent plan, which was adopted on
2/ 7/ 23, about 55 percent of Kiawah Island is
marshland. |t serves an inportant protective
barrier for the island as it relates to
significant storns, flooding, etc. Stewarding
our island's marshes today can further assist the

fl ooding and erosion inpacts on the island in the
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future.

Partly why I'"'mhere is | want the owner,
especially after what |'ve heard, to understand,
we want themto have their house; and if they
want a pool, we want themto have their pool.

But protecting the marsh benefits the entire

I sland, even this honmeowner. A healthy marsh
wll help protect their property too. And I urge
themto find another way to build their dream
home on this property, and | hope the ARB and
town will assist themin doing that.

| wonder if it would not be better to
sacrifice the 40-inch tree, of which up to 40
percent of it's going to be cut down anyhow -- so
it'"s only really 60 percent of the tree that's
going to remain -- in the front lot, to cut that
down and plant a healthy tree, a healthy live
oak, in its place. You could nove the house
forward then, probably the three and a half feet
that they're asking for right now | don't know
that exactly, but | would think that they could
nove it forward. And | understand we have a tree
ordi nance. | understand the inportance of trees.
| | ove our grand oaks there. But considering 40

percent of this tree's going to be elimnated
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anyhow, it's not going to be the grand oak t hat
you're seeing in the picture. |It's going to be
35 to 40 percent less than that so --

And M| | emans are wonderful people and
they' re wonderful arborists, but they can't
guarantee the tree will live because, like the
architect said, the roots of that tree wll be
underneath that -- you know, extend underneath
t he house and even underneath the road. W had
that. Qurs is a spec hone, but they had to treat
our trees for probably about five years after the
house was built, and | don't even think 40
percent of our -- of the trees that they were
wor ki ng on were even close to being cut back 40
percent, our trees weren't.

So to ne it would be a better solution
I f the ARB and the town woul d consider |etting
them cut down that one oak tree and noving the
house forward so that they can get what they want
and the house they want, versus doi ng danage to
the marsh, which every tine we intrude into it we
do sone damage to it and it does cause
irreversible damage that is going to be hard to
address or if we can even address it at all;

whereas, we can address the tree.
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MR. LEWS: Thank you. You're
right at four mnutes. Thank you.

M5. O LEARY: Can | ask Boone a
gquestion in regards to the tree? So we had
| ooked at a lot once in Cassique, and there was a
huge tree in the mddle, and we had asked if we
woul d be allowed to nove that tree, and they said
It's a county decision. Have you heard that?

UNI DENTI FI ED SPEAKER: | think
that's because Cassique is not in the town.

M5. O LEARY: Ckay. Al right.
That nmakes perfect sense. Sorry.

(Overl appi ng di al ogue.)

MR LEWS: Wwo would like to be
next? Please state your nane and your address,
and you have been sworn in, correct?

M5. PERUAN: | have. Yes. |It's
Mariellen Perugini, 24 Rhetts Bluff Road. First
of all, | don't want to use up a ot of ny tine,
but | wasn't infornmed of this neeting, so | feel
| i ke the 500 foot, which is the public
notification currently in the town ordi nances
could be revisited when it starts to affect water
fl ow, which absolutely -- |I'mabout six lots

down, and I will say that when we bought our | ot

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 87

about seven years ago, the marsh and the erosion
t hat we saw happeni ng was a maj or concern. There
was devel opnent nearby to us that did sone

di sruption that we were not too happy to see, and
there's no question that it affected our erosion.
There's no question. So water has a way of tw ce
a day, you know, going in, going out, going in
going, out; and so it mght be sonething worth
consi deri ng because | found out about this a
little late. | don't have a dog, so | don't walk
by that sign.

But | wanted to address whet her or not
this is extraordinary, and | don't know if you
are wwth the town -- are you with the staff? So
| was really sonmewhat shocked by a | ot of things
you said in your report. So we live, like |
said, just several |ots down. W have a 41-inch
live oak. | just |ooked up -- ny tree and topo
was done about ten years ago and it was neasured
41, so it's certainly bigger today. They grow
slowy but they grow. Everything about our house
build -- and |'m happy to say that |live oak is
alive and well and happy and we've taken
extraordi nary good care of it. Everything about

our house build was infornmed by that |ive oak,
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okay.

The other thing that | want to tell you
Is that lot size-wise -- | looked it up as well
on our plans. The highlands for this particular
| ot that we're tal king about is just under 12,000
square feet. Qurs is just under 13,000 square
feet. It used to be that the town all owed 40
percent | ot coverage for sonething that would
have been our lot size. They changed that at
sone point before we bought the lot. Cbviously
whenever people buy the lot, they need to know
what they've got and we |ive with what we've got.
But we are at 33 percent when we inforned our
buil d, and when | just did the math, that gives
us about 500 square feet | ess workabl e area than
this lot six houses down fromus. So I don't
consi der this by any neans an extraordinary
situation in terns of sonebody buying this |ot.

| will say too that wal king in the
nei ghbor hood, the width of it and the very
apparent lack of depth of it is not unheard of on
Ki awah, and there's a house off of -- | want to
say it's called Oyster sonething road off of Blue
Her on when you first go in.

M5. O LEARY: Oyster Shell.

Clark Bolen, Inc.
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M5. PERUG NI: Oyster Shell. First
house on the left after you' ve passed this little
cul -de-sac. Very narrow lot. Very long |ot.
They built on it just shorty after we finished
our house build, and we woul d bi ke by and say,
wow, they really did accommopdate architect to
have this house fit this |ot.

So then the only other thing I want to
say is on the marsh we've tal ked a | ot about
flooding. It's an absolute concern in the
nei ghborhood. KICA' s nade a | ot of investnents
totry to help it. | have video of the Decenber
bi g event where | was wearing waders up to here,
and despite those waders | was conpletely soaked.
So we're dealing a lot already in the
nei ghbor hood, but on the marsh itself, D ana
referred to that marsh study, and | renenber when
| saw that first, | saw that our marsh right
behi nd our house and this house is one of the
unheal thy ones on that plan. So we need to be
doi ng the opposite, please, for it is we need to
be t hinking of increasing the setbacks in the
OCRM and not decreasing them

MR LEWS:. Ckay. Thank you.

M5. PERUG@ NI : Just one ot her

Clark Bolen, Inc.
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thing, I don't knowif | have tine, but on the
pool | would just say, | imagine all of us on
Ki awah have seen what a pool foundation |ooks
like. It is super nore disruptive than a house
foundation. The anmount of CMJ bl ock and cenent
Is just, you know, nmultiple fold; so putting
sonething like that closer than what the current
set backs are | just feel is going to do all this
damage to the ot that we've already been |iving
wi t h.

MR LEWS: Thank you.

M5. PERUGA NI :  Thanks.

MR. LEWS:. Sir, please state your
nanme and your address.

MR. COMRT: Randy Cowart, 33
Rhetts Bluff Road. | just want to tal k about the
drai nage. The architect that was up here, he
t al ked about buil ding sone pervious drain |like
thing. The street drains fromthe street into
the marsh. It has a piping system [t runs to
that drain that was shown that Dan had shown, and
actually we had the -- Ryan Ellnmers out with
KICA, great -- real smart civil engineer, and at
the end of the pipe which is on that drain it has

a valve, a water valve, a check valve type -- |
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call it a check valve. I'min the valve

busi ness. So but fromthere it's supposed to
drain into the marsh. Today it's bl ocked up. It
has to be maintained. The valve doesn't work all
the tine. It gets choked up with pine straw or
what ever during certain situations, but it drains
fromthe road to the marsh.

On the other side of Gail's house
there's another drain and so forth and so on is
the way it works there, so ny only comment is you
need to -- the civil engineer for KICA vyou-all
shoul d get sone information fromhim He
actually commented too that the house does not
| eave enough of an easenent. There's an easenent
and there's a setback. He has to cone in with
equi pnent to do mai ntenance on those drains.

M5. O LEARY: So you're saying that
there's an easenent on the ot that's not shown
on the map for themto access that drain, sir, am
| under st andi ng?

MR COMRT: | think I actually saw
t hat .

MR LEWS:. Wy don't we save that
question for staff, ask staff that question.

MR. COMRT:;: But there is --

Clark Bolen, Inc.
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according to himthere is a rule or a setback
fromthe easenent line so that the house or the
structure has to be -- | just ask you folks to
take a | ook at that, nmake sure that we're within
that. You wouldn't want to |l ater on do
sonething, but it does drain. That lot is wet.

My other comment, tal king about the
el evation of the lot, the water conmes in fromthe
east and goes west. That's the way the tide
cones in. Wen the tides are accel erated today
wat er floods into that [ ot and floods across her
house (indicating). It cones in, and the way
it's leaned, it cones in and it runs over her
house. It goes out to the street. |Is goes into
my yard across the street. It goes into |ot 34.
It goes on down, and finally eventually it goes
all the way down Shool bred.

So if that house is built, and I'm --
| i ke Roddey and Di ane said, this is nothing
personal. W'd |ove to have nice new nei ghbors
from Menphi s, Tennessee. That woul d be great.
But that house built, and if it's elevated, built
up, nunber one, that house is going to be |ike --
when the water cones in, it's going to be like a

barge going down river. Water's going to go |eft
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and water's going to go right. Carol Lou's going
to have nore water, as stated earlier, and | just
ask that you nmake consideration of that. | don't
want -- |'mnot saying stop everything, but |I'm
saying | don't think enough due diligence has
been done in ny opinion. Thank you very nuch,

MR. LEWS:. Thank you, sir. Anyone
el se?

M5. HEALEY: |'mLori Healey at 21
Rhetts Bluff. W have lived on Kiawah for 24
years, happily. And I want to say when we first
noved in, ny husband put a pole in our marsh, a
si x-foot pole, and we watched the tides. And |
think a big concern is we all know that the
oceans are getting deeper and comng -- the tides
are getting higher, and Rhetts Bluff totally
fl oods over in back of us. | nean, it's a
gorgeous view. W have the best view on the
I sland. However, you have to think about
I ncreasing tides. And the setback was nade for a
reason, and to violate that nowis crazy, |
t hi nk, because of the increasing water, and we'l|
be sorry in a couple years, and that's all | have
to say.

MR. LEWS:. Thank you. Please cone
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forward state your nane and your address.

MR. SPENCER |'ve not been sworn,
by the way.

(Wtness placed under oath.)

MR. SPENCER: My nane's Lance
Spencer. | live at 40 Sunlet Bend, Inlet Cove.

It's the other side of the Island from Rhetts
Bluff, but we bike through there two, three
times, four times a week, and we have the sane

ki nds of issues with applicant's and things going
on i n our nei ghborhood, so |I'm nenber of the
community, so I'd like to speak as well. And we
bi ked through Rhetts Bluff |ast week and we saw
the notice of the hearing. Actually, | didn't
conme intending to speak, but after hearing
everything and thinking about it, our first
reaction was, you're kidding ne. | don't have to
live there and worry about bei ng a nei ghbor, but
either buy a | ot that accommopdates the house or
build to the lot. And there's reasons, |ike nmany
have sai d, about the reasons for the setbacks and
the standards particular to our ecosystem
particular to our community, to protect adjacent
lots, and we all need to adhere to that.

So |l also think that there is a trend

Clark Bolen, Inc.
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|'mseeing as | talk around the community, |
bought the lot, et nme build ny house, you know,
the guilt card. Buyer beware, but the buyer has
every opportunity to know what buildability is on
the |ot.

And | heard what you said about the
tree. Don't tear the tree dowmn. Those grand old
oaks that they said have been here since the
Vander horsts, they probably have. So don't,
because sonebody's bought the lot, allow themto
tear down the tree just to nmake the house that
they want to build. Buy a lot area that w ||
accommodat e t he house.

MR. LEWS:. Thank you. Wuld
anyone el se |like to speak?

Seei ng none, staff, would you cone back
up? We have a question about the -- it was the
easenent for the drainage.

M5. O LEARY: The easenent for the

drainage, | nean, is that on -- it's so small. |
can't see it. | need a magnifying gl ass.
MR. WLAND: It's on the survey.
MR. VINCENT: ['Il pull up the
survey.

(Overl appi ng di al ogue.)
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MR. VINCENT: This is |ooking
north, so if you're looking to that right side,
whi ch i s east.

M5. O LEARY: Onh, there's the
dr ai n.

MR. VINCENT: That is the drain.

M5. OLEARY: So it looks like if
they were to cone in to work on that, they would
be going to the house to the left and com ng
across her and then comng in; is that correct?
Because this is the front here. So if you're
standing there looking at it, they're going to
conme in through --

MR. ROSENFELD: As you're facing
t he house, on the left.

M5. O LEARY: As you're facing the
house, on the left, they're going to cone in --

MR. COMRT: You can have this
(i ndi cating).

M5. O LEARY: | do. That's what
' m | ooking at.

MR. COMRT: Do you have this one
(i ndicating)?

M5. O LEARY: Yes.

MR LEWS: Gve that to Dan so he

Clark Bolen, Inc.
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can put that slide up, please.

M5. O LEARY: Here it is. Ckay.
So here's the dock area easenent. How nmuch is
that intruding into the other one? |'msorry.

So, Dan, is it the sane? How nuch is
comng into it and is there an additi onal
easenment on the |eft-hand side of this |ot.

MR. VINCENT: So it |ooks |ike
we're looking at two different easenents. There
Is what | ooks to be a -- it's either a 16 or an
18 foot drainage easenent which is on both sides
which neans on 16 it's 8 feet fromthat property
| ine past is the drai nage easenent.

MR. SPENCER 16 inches the pipes
ar e,

MR, VINCENT: [It's a 16 foot.

MR. SPENCER: 16 inch pipe, the
di aneter of the --

MR LEWS:. |It's buried, though,
right.

MR. VINCENT: | believe this reads
16 feet, which is easenent to easenent.

MR. SPENCER  Ch, okay. | just
want to make sure,

MR. VI NCENT: From what staff is

Clark Bolen, Inc.
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inmplying, it looks like a 16 foot easenent on
both sides which is 8 foot on 15 and ei ght foot
on 16.

MR, ROSENFELD: Dan, one nore
question: |If Rhetts Bluff has such a penchant
for flooding, that obviously neans that even if
you put down pervious decking or driveway or
what ever, there's not going to be any place to
absorb because the land is basically saturated to
begin wwth; am | not correct? | nean, you can
put pervious on top of a bog and there's no pl ace
for water to go. It can go through but only if
there's roomat the bottomthat's drier and the
wat er goes through by osnosis; but if the
underground is so saturated because every tine
the tide cones in high, which is fairly reqgularly
nowadays, there's not going to be any place for
It to go. So counting pervious land in an
additional 15 percent of the 40 percent for 6
percent total is actually usel ess because you're
not creating anything that's drainable. You
could just leave it as grass and it would be
equal | y drai nable or not.

MR. VINCENT: W don't have any

st ormnat er ordi nances right now. W' re working

Clark Bolen, Inc.
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on that apparently with planni ng conm ssion and
wor kshops, so | can't answer your question.

MR. ROSENFELD: |Is that why John
hid fromthis neeting?

MR. VINCENT: So | won't be able to
answer that, but it is inpervious area; whereas

now it's pervious, so the water does have to go

somewher e.

MR. LEWS:. Any other questions for
staff?

M5. O LEARY: Am| allowed to nake
a notion?

MR LEWS: Not yet.
Ckay. Thank you. At this tine |'l]
close it to the public comment. | wll let the
board di scuss.

M5. O LEARY: There's sonebody

el se.

MR WLAND: Can | just make one
| ast response? | won't do a rebuttal.

MR LEWS:. You need to cone up
her e.

MR. W LAND: | wll not do a
rebuttal but | would ask, if the variance is

deni ed, whether there would be any consi deration

Clark Bolen, Inc.
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for allow ng the encroachnent only at the pool
and not the two raised planters. Thank you.

MR LEWS: OCkay. At this tinme |
will close it to the public comment. Anyone | ust
want to discuss it, or are you ready for a
noti on?

MR HANAN: 1'd Iike to nake a
not i on.

MR LEWS:. Phil, do you have
anything to add, or are you ready for a notion?

MR. ADAMS: Actually, | would Iike
once again to put the question to the applicant
as to whether they would |ike the board to
continue the consideration of the case to give
them an opportunity to take into account things
t hat have been raised relatively late in the
pr ocess.

MR LEWS: Ckay. At this tine |
think we're ready to nake a notion, and then the
applicant can react and take action based on what
we deci de.

So, Lin, did you have a notion?

M5. O LEARY: 1'd like to nmake a

notion that we table this until next nonth and

they reapply and they cone in with the capability

Clark Bolen, Inc.
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to answer sone of the questions about the
pl anters and possi bly the side easenent and we'l |l
just be nore inforned. Does that nake sense?

MR LEWS: Do we have a second to
t hat ?

You basically are asking to continue it

for one nonth.

M5. O LEARY: Continue it for one

nor e.
MR LEWS: O until they're ready.
M5. O LEARY: Until when they're
are ready.
MR LEWS:. And | believe they have
90 days.
Does anyone want to second Lin's notion?
Seei hg none --
MR ADAMS: Second.
MR LEWS:. Wre you secondi ng
that, Phil?
MR, ADAMS.  Yes.
MR LEWS: Ckay. W'Ill take a
vot e.
HANAN:  No.
LEWS: No.

2 35

ROSENFELD:  No.
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M5. O LEARY: Well, | lost.

MR. LEWS:. The math's not there
yet; but, yes, so it would be 2 to 3, it fails.

Wul d anyone |ike to entertain any other
noti ons?

MR HANAN: |1'd like to make a
notion that the variance be denied based on the
fact it doesn't neet our criteria for approval,
and it's contrary to nei ghborhood i nterest.
ROSENFELD: Second.

LEWS: Got a second. We'll

D 3

take a vote.

HANAN:  Yes.

LEWS: Yes.

O LEARY:  Yes.

ROSENFELD:  Yes.

ADAMS:  Yes.

LEWS: So the variance is

225935

denied by a vote of 5 to O.
And please work with staff. They'll
tell you the next steps. Basically it was denied
because of the encroachnment into the OCRM so
t hank you.
Do we have any ot her business, staff?

Dan?

Clark Bolen, Inc.
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MR. CASSI DY: Dan, do you know i f

we have a neeting next nonth?

MR LEWS: | turn it back over to
Fr ank.

MR. VINCENT: So we do have two
cases for next nonth. W wll send you-all the

details at |east two weeks prior, hopefully that
Friday, not this comng Friday but the Friday
after, as we get the case information, details.
We do plan on Boone and Mac inviting -- we're
having a little kind of sem nar for going over
the criteria for variance approval and denial, so
at sone point in the neeting, possibly before,
around 12: 00, we'll have Boone and Mac speak to
t he board nenbers about --

M5. OLEARY: I|I'msorry is this
going to be after the neeting next nonth?

MR. VINCENT: This wll be before
t he neeting next nonth.

M5. O LEARY: Onh, before the
nmeeti ng. Okay.

MR. LEWS:. Thanks. Do we have a
notion to adjourn?

M5. O LEARY. Mbtion to adjourn.

MR. ADAMS: The date of that

Clark Bolen, Inc.
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nmeeting would be the 19th; is that right?

Thank you,

MR. VINCENT: That's correct.
MR. LEWS: Ckay. W' re adjourned.
everyone, for your input.

(Hearing concluded at 3:08 p.m)

Clark Bolen, Inc.

104



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Kiawah Island BZA Meeting 105

CERTI FI CATE OF REPORTER

|, Ruth Mott, Registered
Pr of essi onal Reporter, Certified Realtine
Reporter, and hbtar% Public for the State of
South Carolina, do hereby certify that the
W tnesses in the fore%oing heari ng were duly
sworn to testify to the truth, the whole truth
and nothing but the truth in the within-entitled
cause; that said matter was taken at the tine and
| ocation therein stated; that the testinnnx of
the wtnesses and all objections made at the tine
of the hearing were recorded stenographically by
me and were thereafter transcribed by
conput er-ai ded transcription, and that the
foregoing is a full, conplete and true record of
the testinony of the wi tnesses and of all
obj ections nade at the tine of the hearing.

| further certify that | am neither
related to nor counsel for any party to the cause
pendi ng or interested in the events thereof.

W t ness hand, | have hereunto
affixed ny official seal on July 30, 2024 at
Moncks Corner, Berkeley County, South Carolina.

Ruth Mott,

Regi stered Professional Reporter
Certified Realtinme Reporter

My Conmi ssi on expires

February 23, 2025
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                 1                  MR. CASSIDY:  Good afternoon



                 2    everyone.  I'd like to call to order the July



                 3    15th, 2024 meeting of the Town of Kiawah Island



                 4    Board of Zoning Appeals.  I'm Frank Cassidy.  I'm



                 5    the chairman of the board.  In addition to



                 6    myself, the board members who will hear your



                 7    cases today are Larry Rosenfeld, Lin O'Leary, Jay



                 8    Lewis, Morris Hanan, and attending virtually is



                 9    Phil Adams.  Staff members present here today are



                10    Patrea St. John and Dan Vincent from our planning



                11    staff and Boone Aiken who is our legal counsel.



                12             Our case rulings from this and any BZA



                13    meeting are available for public review and



                14    inspection during normal business hours at the



                15    town hall.  Since this meeting is being conducted



                16    virtually on YouTube, please be reminded that in



                17    order to obtain a clean and clear record for



                18    persons listening live and for the benefit of our



                19    court reporter it's important that all



                20    participants not speak over one another.  If



                21    you'd like to speak, please do so by raising your



                22    hand and I will recognize you and you can proceed



                23    to the podium.



                24             I'd like to briefly describe the



                25    workings of the BZA.  It's a quasi-judicial body
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                 1    established to interpret and grant relief from



                 2    the zoning ordinance.  The board of zoning



                 3    appeals has jurisdiction over three types of



                 4    cases:  Appeals, variances and special



                 5    exceptions.  Appeals are heard regarding



                 6    administrative actions or decisions by the zoning



                 7    administrator or staff.



                 8             Variances may be granted when strict



                 9    application of a zoning ordinance would cause an



                10    unnecessary hardship.  This board's actions must



                11    be based on specific standards as contained in



                12    the SC Local Government Planning Enabling Act of



                13    1994 and the Town of Kiawah Island Zoning



                14    Ordinance.  Special exceptions allow the board to



                15    permit uses if certain conditions as contained in



                16    the zoning ordinance are met.  A simple majority



                17    vote of the quorum present is required to grant a



                18    variance or to overturn a decision of the zoning



                19    administrator in an appeal or to grant a special



                20    exception.



                21             Because today's hearing is a public



                22    factfinding meeting, we are in compliance with



                23    the Freedom of Information Act and SC Code



                24    6-29-70.  15 days prior to this hearing an



                25    announcement was printed in the Post & Courier.
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                 1    A sign was posted on or near the designated



                 2    properties, and a notice was mailed to applicants



                 3    or representatives, to residents within 500 feet



                 4    of the applications, and to parties of interest.



                 5    Persons, organizations and news media that have



                 6    requested a declaration of our meeting have also



                 7    been notified.  The Freedom of Information Act



                 8    does not require notification of anyone other



                 9    than the applicant and the parties of interest.



                10             Our purpose today is for interested



                11    persons to be heard in order to assist the board



                12    in gathering evidence pertinent to each case.  If



                13    the members of the BZA feel the need for further



                14    information to clarify a case, the board has the



                15    authority to subpoena witnesses.  In addition to



                16    your testimony our board has been presented with



                17    written information submitted to the staff by the



                18    applicant or their agent for each case.  This



                19    information is now considered to be evidence and



                20    is entered into the permanent record of this



                21    body.  It's assumed that it is complete, true and



                22    accurate.  Also we've been presented data



                23    assembled by the staff for the purpose of



                24    clarifying a location and the effects on



                25    surrounding properties.
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                 1             Our board is empowered to approve,



                 2    approve with conditions, or deny your requests.



                 3    In granting a variance the Board of Zoning



                 4    Appeals may attach to it such conditions



                 5    regarding the location, character or other



                 6    features of the proposed building structure or



                 7    use as the board may consider advisable to



                 8    protect established property values in the



                 9    surrounding area or to promote the public health,



                10    safety or general welfare.  We are also



                11    authorized to defer a case should there be a need



                12    to obtain additional information.



                13             If an applicant's request is approved



                14    for a special exception or variance or an appeal



                15    of a decision by the zoning administrator, they



                16    go to the Town of Kiawah Island to apply for



                17    permits.  Variances and special exceptions



                18    granted by the BZA are valid for 12 months after



                19    this meeting.  However, if an applicant's request



                20    is disapproved and they wish to appeal the



                21    decision of this board concerning their case,



                22    appeals must be addressed to the Circuit Court.



                23    SC Code 6-29-823 states that the appeal must be



                24    filed by the applicant within 30 days after the



                25    decision of the board is mailed to them.  Failure
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                 1    to file an appeal within the time limit deprives



                 2    the court of jurisdiction to hear the matter.



                 3             Because this is a quasi-judicial body,



                 4    everything said in this meeting must be complete,



                 5    true and accurate.  All of the information



                 6    provided to the BZA is considered evidence, and



                 7    this board may certify contempt of Circuit Court



                 8    if false statements are made, either in writing



                 9    or orally.  For each case following presentations



                10    by staff and the applicant we'll call individuals



                11    one by one to approach the podium to share public



                12    comments.  Remember to speak into the microphone



                13    so that the record is clear and accurate.  Also



                14    be reminded that all persons who wish to speak



                15    shall direct their comments to the board, not the



                16    applicant, other speakers, or parties of



                17    interest.



                18             So we will now swear in everyone who



                19    will or may be speaking today, staff, applicant's



                20    and members of the public for both cases, so I'd



                21    ask anyone who may wish to speak today to stand,



                22    and Mr. Aiken will administer the oath.



                23                  MR. AIKEN:  Thank you,



                24    Mr. Chairman.  Good afternoon everyone.  We can



                25    do this all at one time if that works, if you-all

�

                                                                       8







                 1    wouldn't mind raising your right hand for me,



                 2    please.



                 3                  (Mr. Aiken places all witnesses



                 4    standing under oath.)



                 5                  MR. AIKEN:  Thank you, Mr.



                 6    Chairman.  I'll turn it back over to you.



                 7                  MR. CASSIDY:  Thank you, Boone.  I



                 8    shall now call case BZA24-000010 at 39 Burroughs



                 9    Hall.  Staff will present the facts pertinent to



                10    the case.  I shall then call the applicant to



                11    address the case.  The applicant should stand at



                12    the podium, state their name and business address



                13    for the record before presenting testimony.  I'll



                14    then call on any members of the public who wish



                15    to speak, and they shall follow the same



                16    procedure for identifying themselves including



                17    their name and address.  These comments will be



                18    limited to three minutes each.  The applicant



                19    will also have the opportunity for rebuttal after



                20    public comments are made.



                21             So, Dan, the floor is yours.



                22                  MR. VINCENT:  Thank you, Mr. Chair.



                23    Members of the BZA and audience members, my name



                24    is Daniel Vincent.  I'm a planner 1 for the Town



                25    of Kiawah, and I will be presenting these two
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                 1    cases today.  Our first case being heard is Case



                 2    No. BZA24-000010.  The applicant, Alex Libengood,



                 3    representing the property owners Gregory and



                 4    Elaine Droba.



                 5                  MR. LEWIS:  Our screens are not --



                 6    we don't have the presentation.



                 7                  (Brief pause.)



                 8                  MR. VINCENT:  All right.  So



                 9    continuing, Alex Libengood, representing the



                10    property owners, Gregory and Elaine Droba, are



                11    requesting a variance for the reduction of the



                12    required 25 foot front setback for approximately



                13    27 square feet, reduction of the 15-foot side



                14    setback for approximately 102 square feet, and



                15    the reduction of the 30 foot OCRM encroachment



                16    setback for approximately 60 square feet for a



                17    total encroachment of 189 square feet.



                18             This property is located at 39 Burroughs



                19    Hall.  TMS number is 264-02-00-059.  This is



                20    located in the R-1 zoning district.  Adjacent



                21    properties to the east, west and to the south are



                22    also located in the R-1 zoning district.



                23             The subject property is currently



                24    undeveloped and sits adjacent to a critical area



                25    to the marsh on the south.  The subject property
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                 1    is approximately 8,273 square feet in total size.



                 2    Of that 7,737 square feet are highlands and about



                 3    536 square feet are marshlands.



                 4             The Town of Kiawah Island Land Use



                 5    Planning and Zoning Ordinance pursuant to Section



                 6    12-65, R-1 residential district requires a 25



                 7    foot front setback, a 15 foot side setback and a



                 8    30 foot rear setback on the OCRM critical line.



                 9    The subject property has a maximum allowed lot



                10    coverage of 40 percent.



                11             Here is a zoning map of the subject



                12    property, an aerial view from Charleston County



                13    GIS, and a high resolution zoomed in aerial view



                14    (indicating).



                15             A site visit was conducted on June 28th,



                16    2024 at which staff took a few pictures of the



                17    site.  Here's the front of the property, adjacent



                18    property across the street, adjacent properties



                19    to the left and the right, the rear of the



                20    property (indicating).



                21             So the applicant's proposed plans



                22    include a new single family residence.  The



                23    applicant's include -- in their plans they



                24    include a staircase and a porch that encroaches



                25    25 feet into the front setback by approximately 6
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                 1    feet, 8 inches.  There is a 5 foot administrative



                 2    relief of 5 feet in our Town of Kiawah Island



                 3    Land Use Planning and Zoning Ordinance in Section



                 4    12-64 stating, uncovered decks or stair landings



                 5    to building entrances may extend up to 5 feet



                 6    into any required setback.  The staircase



                 7    encroaches approximately 11 square feet.



                 8             The applicant's plans also include a



                 9    covered porch which extends into the required



                10    front setback by approximately 1 foot, 6 inches



                11    and that total square foot encroachment's



                12    approximately 16 square feet.



                13             On the side of the property the



                14    applicant's plans include a 3 foot encroachment



                15    into the required 15 foot side setback to the



                16    east.  It also includes a 4 foot encroachment for



                17    the HVAC stand, and that total square footage



                18    encroachment for both of those is 102 square



                19    feet.



                20             At the rear of the property the



                21    applicant's plans include an uncovered deck which



                22    encroaches into the 30 foot rear OCRM critical



                23    line setback by approximately 9 feet, 8 inches.



                24    Town of Kiawah Island Land Use Planning and



                25    Zoning Ordinance pursuant to Section 12-64 in
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                 1    regards to setbacks states, "uncovered decks may



                 2    extend up to 5 feet into any required setback --



                 3    sorry, into any required rear yard setback."  The



                 4    proposed deck extends approximately 4 feet, 8



                 5    inches beyond the 5 foot administrative relief



                 6    setback.



                 7             Additionally, the applicant's proposed



                 8    plans include three separate cantilevered



                 9    structures extending a maximum of 4 feet, 8



                10    inches into that required 30 foot rear OCRM



                11    critical line setback.  The footprint of the



                12    proposed rear deck sits approximately 20 feet



                13    from the OCRM critical line at its nearest point.



                14             The applicant has submitted to the



                15    Kiawah Island Architectural Review Board.  The



                16    proposed project received approval for



                17    encroachment into the rear and the front setback



                18    on April 4th, 2024, stating, quote, given the



                19    loss of highland area to critical line movement,



                20    the front and rear setback requests are approved.



                21             The proposed project also received



                22    approval for the encroachment into the side



                23    setback on May 15th, 2024 stating, the board



                24    approves the additional variance to the ARB



                25    setback on the right side of the property.
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                 1             I'll move on to the variance approval



                 2    criteria.  So Criteria A:  There are



                 3    extraordinary and exceptional conditions



                 4    pertaining to the particular piece of property.



                 5    There may be extraordinary and exceptional



                 6    conditions pertaining to the particular piece of



                 7    property due to the existing OCRM critical line



                 8    at the rear of the lot.  Per the applicant's



                 9    letter of intent, "this lot is 43 percent smaller



                10    than the average lot in the vicinity out of 178



                11    lots.  It is also one of only two lots in the



                12    area that is small and has an acute angle at the



                13    rear.  The OCRM line makes this even more acute,



                14    making the buildable area a difficult shape to



                15    develop.



                16             Criteria B:  These conditions do not



                17    generally apply to other properties in the



                18    vicinity.  These conditions may be unique to the



                19    subject property and may not generally apply to



                20    other properties in the vicinity.  The subject



                21    property is in the R-1 zoning district.  Adjacent



                22    properties along Burroughs Hall are also located



                23    in the R-1 zoning district.  Existing structures



                24    in the vicinity may or may not have similar



                25    encroachments.
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                 1             Criteria C:  Because of these



                 2    conditions, the application of this ordinance to



                 3    the particular piece of property would



                 4    effectively prohibit or unreasonably restrict the



                 5    utilization of the property.  The application of



                 6    this ordinance to the property may not prohibit



                 7    or unreasonably restrict the utilization of the



                 8    subject property as the subject property is



                 9    currently undeveloped.  Per the applicant's



                10    letter of intent, quote, these conditions would



                11    not prohibit but they do unreasonably restrict



                12    the utilization of the property due to the small



                13    size and unusual shape.



                14             Criteria D:  The authorization of a



                15    variance will not be of substantial detriment to



                16    the subject property or the public good and the



                17    character of the zoning district will not be



                18    harmed by the granting of this variance.  The



                19    authorization of this variance may not be of



                20    substantial detriment to the adjacent properties



                21    or the public good.  The proposed additions



                22    encroach minimally into the required setbacks and



                23    may or may not be visible to neighbors.  Per the



                24    applicant's letter of intent, "this would not be



                25    of any detriment to the adjacent property or the
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                 1    public good and the character of the district



                 2    will not be harmed by the granting of this



                 3    variance.  The letter of approval from the ARB



                 4    indicates this agreement."



                 5             Criteria E:  The BZA shall not grant a



                 6    variance the effect of which would be to allow



                 7    the establishment of a use not otherwise



                 8    permitted in the zoning district, to extend



                 9    physically a nonconforming use of land, or to



                10    change the zoning district boundaries shown on



                11    the official zoning map.  Granting of this



                12    variance would not allow the establishment of a



                13    use not otherwise permitted in this zoning



                14    district, extend physically a nonconforming use



                15    of land or change the zoning district boundaries.



                16    Per the applicant's letter of intent, "this would



                17    not allow the establishment of a use not



                18    otherwise permitted or extend an existing



                19    nonconforming use or change the boundaries on the



                20    zoning map."



                21             Criteria F:  The fact that the property



                22    may be used more profitably should a variance be



                23    granted may not be considered grounds for a



                24    variance.  The BZA may not consider profitability



                25    when considering this variance request.  Per the
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                 1    applicant's letter of intent, "profitability is



                 2    not the reason for this variance application."



                 3             Criteria G:  The need for this variance



                 4    shall not be the result of the applicant's own



                 5    actions.  The need for this variance may not be



                 6    the result of the applicant's own actions.  Per



                 7    Charleston County records, the property was



                 8    acquired by Gregory and Elaine Droba in 2002.



                 9    Per the applicant's letter of intent, "the



                10    applicant has not acted in a way to cause the



                11    need for this variance."



                12             Criteria H:  Granting of this variance



                13    will not be contrary to the public or



                14    neighborhood interest, nor will not adversely



                15    affect the other properties in the vicinity, nor



                16    interfere with the harmony, spirit, intent and



                17    purposes of these regulations.  Granting of this



                18    variance may not be contrary to the public or



                19    neighborhood interest, may not adversely affect



                20    other properties in the vicinity, nor interfere



                21    with the harmony, spirit, intent or purposes of



                22    these regulations.  Per the applicant's letter of



                23    intent, "this would not be contrary to the public



                24    or neighborhood interest and would not interfere



                25    with the purposes of this regulation.  The letter
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                 1    of approval from the ARB indicates they're in



                 2    agreement."



                 3             And last, Criteria I:  Granting of this



                 4    variance does not substantially conflict with the



                 5    comprehensive plan or the purposes of this



                 6    ordinance.  Granting of this variance may not



                 7    substantially conflict with the comprehensive



                 8    plan or the purposes of this ordinance.  Per the



                 9    applicant's letter of intent, "this would not



                10    conflict with the comprehensive plan and the



                11    mitigations made to the encroachments show good



                12    faith to meet the purposes of this ordinance."



                13             Should the Board of Zoning Appeals



                14    consider approval of this variance request,



                15    planning staff requests the following conditions



                16    of approval, which is the applicant shall provide



                17    an as-built survey post construction to ensure



                18    the encroachments match the proposed plans.  This



                19    concludes staff's review.



                20                  MR. CASSIDY:  Dan, I'll ask the



                21    applicant about this also, but in the applicant's



                22    letter the paragraph on the right side issues,



                23    they talk about a covenant setback and the town's



                24    zoning setback.  This is the first time I've



                25    encountered a covenant setback.  I don't
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                 1    understand what that is.



                 2                  MR. VINCENT:  I'm not aware of the



                 3    covenant, what the covenant setback would be.  I



                 4    know different neighborhoods in places on Kiawah



                 5    do require lots to be certain sizes, and they may



                 6    require different setbacks.



                 7                  MR. CASSIDY:  I'll ask Mr.



                 8    Libengood when he comes up.



                 9             Other questions for Dan?



                10                  MR. LEWIS:  Dan, on the OCRM, what



                11    was the most recent -- what year are we looking



                12    at?  And the second part of that is what was it



                13    in 2002 if you have any comparison.



                14                  MR. VINCENT:  We may be able to



                15    look at the recorded plat, but it will not tell



                16    you what it was in 2002 exactly.



                17                  MR. LEWIS:  Okay.



                18                  MR. ROSENFELD:  I think that



                19    question needs further development.  The question



                20    is when they bought the house in 2002, and now



                21    we're looking at 22 years later, the encroachment



                22    from the OCRM line is obviously marching



                23    continually because this is happening pretty much



                24    everywhere on Kiawah.  How much has it moved in



                25    the last two years, how much has it moved in the
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                 1    last five years, how much has it moved in the



                 2    last 10 years.  And what is the situation,



                 3    assuming that it's going to continue to move,



                 4    where the architect stated that there will be no



                 5    ground facilities constructed over the existing



                 6    OCRM line, they'll just cantilever everything;



                 7    but what happens if the line moves further past



                 8    where they've already built?  So I'd like to know



                 9    the speed -- before we do anything, I'd like to



                10    know the speed at which it's encroaching and have



                11    some general idea.  Perhaps Mr. Libengood has



                12    more information to that effect.



                13                  (Court reporter request.)



                14                  MR. VINCENT:  So on your screen now



                15    we can see the recorded plat for this plot which



                16    was recorded in November 6th of 1979.  In this



                17    plat it looks like they delineate the marsh from



                18    the highlands.  39 Burroughs is right here



                19    (indicating).  In terms of what it was in 2002, I



                20    don't have access to those records.  Maybe the



                21    applicant may, but all staff is able to figure



                22    out is what it was in 1979.



                23                  MR. HANAN:  And you said that's the



                24    most recent OCRM?



                25                  MR. VINCENT:  Not this one.  This
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                 1    was the original plat.



                 2                  MR. HANAN:  When was the most



                 3    recent one done?



                 4                  MR. VINCENT:  I don't have a date



                 5    on it in my files, if the applicant would be



                 6    happy to come up here and talk about it.



                 7                  MR. CASSIDY:  It has to be within a



                 8    certain time when --



                 9                  MS. O'LEARY:  It's built.



                10                  MR. CASSIDY:  Yes.  We'll ask the



                11    applicant to address that.



                12             Other questions for Dan?



                13             Okay.  Thank you, Dan.



                14             Mr. Libengood, you're up.



                15                  MR. LIBENGOOD:  Hello, my name is



                16    Alex Libengood, and I am the architect for this



                17    project representing Greg Droba and Elaine



                18    Markowski.  I work for Dolphin Architects and



                19    builders, and like I said, I'm the architect.



                20    Happy to address your questions.  One of them was



                21    the date of the most recent survey.  It was fall



                22    2023.  For Kiawah Island development all surveys



                23    have to be within one year of activity from the



                24    time that the application is put in.



                25                  MS. O'LEARY:  By chance do you have
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                 1    an overlay of what it was like when they



                 2    purchased the lot and then overlay that latest



                 3    survey?



                 4                  MR. LIBENGOOD:  To our knowledge



                 5    there was not a survey done in that time range.



                 6    We don't have any record of that documentation.



                 7                  MS. O'LEARY:  So when you're saying



                 8    that you've lost X amount of space, you don't



                 9    really have anything to document that, or you're



                10    just looking at it from where it was in 1977?



                11                  MR. LIBENGOOD:  All we have is the



                12    original plat versus where we are today, so



                13    that's the advancement that we're considering.



                14                  MR. CASSIDY:  As a matter of our



                15    regulations, the only thing we can deal with,



                16    however -- directing this to Boone -- is the



                17    current OCRM line; is that correct?



                18                  MR. AIKEN:  Correct.



                19                  MR. ROSENFELD:  When you designed



                20    the house, why didn't you design it so it



                21    wouldn't go over the line.



                22                  MR. LIBENGOOD:  We actually put a



                23    lot of leg work into addressing that and the --



                24    basically, we tried to fit a four-bedroom home.



                25    The Markowskis, like we've heard, have owned this
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                 1    lot for 22 years.  This would be their primary



                 2    residence.  They'll be moving into this home



                 3    full-time.  They'd like to ensure they can have



                 4    their kids there and have a guest, so it really



                 5    came down to just fitting the program of the



                 6    house within the smallest footprint that we



                 7    possibly could.  We've actually eliminated a lot



                 8    of outdoor space.  Like you see, the back deck is



                 9    quite small, can only fit a four-person table,



                10    and that's mostly because of the size of the lot



                11    and the setbacks that we have.



                12             With that in mind, we are very sensitive



                13    to the marsh line, we as a company and the



                14    Markowskis in particular.  They're moving here



                15    because of the natural environment, and we are



                16    looking to limit the amount of impact we have on



                17    the natural environment as much as possible as



                18    well as preserve the natural beauty of the



                19    neighborhood.  So with that in mind we have



                20    designed the structure, even though it's going to



                21    cost more, with those cantilevered elements to



                22    preserve the ground plane where it is and not



                23    encroach, and so we've taken extra steps to try



                24    to mitigate that encroachment.



                25                  MR. ROSENFELD:  You're still
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                 1    encroaching in two sections.  Did you consider



                 2    eliminating one of the decks?



                 3                  MR. LIBENGOOD:  We have considered



                 4    eliminating one of the decks.



                 5                  MR. ROSENFELD:  Are you open to



                 6    eliminating one of the decks?



                 7                  MR. LIBENGOOD:  Not necessarily the



                 8    deck, but considering pulling back, if we can't



                 9    get approval, is considering the sun room



                10    removal, which would mean that the only place



                11    they'd have to eat would be the dining room.



                12                  MR. ROSENFELD:  The one on the left



                13    side of the photograph, I don't realize which one



                14    that one is, the one that's deeper, I notice



                15    there's a bay prior to it going out onto a deck,



                16    would be like a bay window type thing before it



                17    goes to the deck, the top left.



                18                  MR. LIBENGOOD:  That's correct,



                19    yes.



                20                  MR. ROSENFELD:  If you remove that



                21    deck and pull, that outcropping, and then pull



                22    the deck closer, you could possibly eliminate any



                23    further encroachment.



                24                  MR. LIBENGOOD:  Yes.  That would be



                25    eliminating that sun room.
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                 1                  MR. ROSENFELD:  Are they amenable



                 2    to that?



                 3                  MR. LIBENGOOD:  That is a last



                 4    resort to them, but yes, as an option.



                 5                  MR. ROSENFELD:  Last resort or next



                 6    to last resort?



                 7                  MR. LIBENGOOD:  Actually we had



                 8    this conversation last week, and I could see



                 9    their hearts fall whenever I brought it up.



                10                  MR. ROSENFELD:  This is obviously a



                11    give and take as to what we will allow.



                12                  MR. LIBENGOOD:  Yes.



                13                  MR. ROSENFELD:  I just want to know



                14    if they're amenable to change.



                15                  MR. LIBENGOOD:  Yes.



                16                  MR. CASSIDY:  The cantilevered



                17    design is an elegant solution in this case, seems



                18    to make sense.



                19             Can you address that right side issue,



                20    what this covenant thing is.



                21                  MR. LIBENGOOD:  Yes.  Yes, and so



                22    that right side setback, we initially did not



                23    plan on doing an encroachment on the side



                24    setback, but we've been through three reviews



                25    with the ARB so far, and from feedback with the
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                 1    ARB, they felt the building was kind of



                 2    compressed and needed a little more breathing



                 3    room because the lot is narrow.  And so in kind



                 4    of our negotiations with the ARB, they wanted to



                 5    eliminate our front stairs.  We took out the



                 6    front stair and pulled that guest room volume



                 7    over that setback in order to get the ARB



                 8    approval so they would feel comfortable with the



                 9    way the house presents itself from the street to



                10    the rest of the neighborhood.  And part of that



                11    discussion is in the Town of Kiawah Island zoning



                12    ordinance for R-1 there's only a 10 foot setback



                13    for R-1; however, since Kiawah Island was



                14    established under a covenant with KICA and the



                15    developer, the town calls back to the covenant



                16    setback, which is a 15 foot setback that the ARB



                17    still holds to.  And so what we are asking is the



                18    ARB is willing to let go of that covenant setback



                19    of 15 foot in order just to respect the 10 foot



                20    setback that is purely in the base ordinance for



                21    this district.



                22                  MR. CASSIDY:  And if it were the 10



                23    foot setback, there wouldn't be any issue on the



                24    right-hand side.



                25                  MR. LIBENGOOD:  That's correct.
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                 1                  MR. LEWIS:  On the right-hand side,



                 2    I understand the HVAC, but is the other one just



                 3    the size of that room?



                 4                  MR. LIBENGOOD:  Yes, it's just to



                 5    fit pretty much a 10-by-10 bedroom in that area



                 6    with a bathroom.



                 7                  MR. ROSENFELD:  The neighbor on the



                 8    right side is not complaining in any way, shape



                 9    or form about the HVAC units being there?



                10                  MR. LIBENGOOD:  They have not.  In



                11    fact, we've had two other neighbors submit



                12    comments last week in objection to this, and we



                13    had communication with both of them, and they



                14    both withdrew their objections after they had the



                15    opportunity to see the drawings and mitigation



                16    strategies that we've had with the setback, so



                17    there's no current objections.



                18                  MR. ROSENFELD:  Do you have any



                19    documentation of that.



                20                  MR. LIBENGOOD:  We do.



                21                  MR. LEWIS:  Dan, I thought there



                22    was an objection in the packet.



                23                  MR. VINCENT:  There was.



                24                  MR. ADAMS:  There was an objection



                25    in the packet.  If there's a withdrawal of that,
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                 1    that obviously needs to be put into the packet as



                 2    well, right?



                 3                  MR. VINCENT:  Yes.  So I'll get



                 4    with John on the details of that, but per the



                 5    request of the neighbor who submitted the



                 6    objection, they wanted to recuse themselves.



                 7                  MR. LEWIS:  That was at 38



                 8    Burroughs?



                 9                  MR. VINCENT:  I believe it was 38.



                10                  MR. LIBENGOOD:  Yes.  That's the



                11    property to the left.



                12                  MR. HANAN:  Do you have a written



                13    withdrawal of the objection?



                14                  MR. VINCENT:  We do.  We have an



                15    email sent to us that asks to remove their



                16    comments.



                17                  MR. LEWIS:  We do not have that.



                18                  MS. O'LEARY:  We don't have that in



                19    our packet.



                20                  MR. ROSENFELD:  No.  They were the



                21    neighbors on the left side, not the encroachment



                22    side.



                23                  MR. LIBENGOOD:  Correct.



                24                  MR. ROSENFELD:  Neighbors on the



                25    encroachment side have been mute.
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                 1                  MR. LIBENGOOD:  That's correct.



                 2                  MR. CASSIDY:  Any other questions



                 3    for the applicant?



                 4                  MR. ADAMS:  Yes, Frank.



                 5                  MR. CASSIDY:  Yes, Phil.



                 6                  MR. ADAMS:  Yes, I am, frankly, not



                 7    as concerned about the issues on the rear, given



                 8    that it's a cantilevered overhang.  I am



                 9    sensitive to, you know, the encroachment on the



                10    right side only because, when the ARB looks at



                11    it, right, they're just looking at the aesthetics



                12    of this property and not thinking about what



                13    happens when somebody comes to build a house on



                14    the property next door.  Or is there a house



                15    already there?



                16                  MR. LIBENGOOD:  That site is



                17    undeveloped.



                18                  MS. O'LEARY:  It's undeveloped.



                19                  MR. ADAMS:  That's what I thought.



                20    So somebody comes to build a house next door and



                21    there is an HVAC stand with a couple of



                22    compressors on it across the setback line, is



                23    there any way to mitigate the encroachment of the



                24    HVAC platform?



                25                  MR. LIBENGOOD:  I can answer that
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                 1    question.  We've investigated a few options:



                 2    One, putting the HVAC under the house.  We



                 3    seriously investigated this.  Unfortunately it



                 4    was not possible because not only are we in a



                 5    flood zone, but we're in a moderate wave action



                 6    zone, so everything down there has to be break



                 7    away, therefore we can't put equipment down



                 8    there.  The other option was to try and fit the



                 9    HVAC stand in the back left corner of the house



                10    where there's a little bit of coverage left



                11    within the buildable area; unfortunately, we were



                12    unable to get the footprint of the actual



                13    equipment with required clearances into that



                14    area.  And the client has actually foregone a



                15    generator from the stand altogether just to try



                16    to fit it on the lot.



                17                  MS. O'LEARY:  Can I just ask a



                18    quick question about the HVAC stand?  Have they



                19    already figured out the sizes of the compressors?



                20    And I only asked this because we replaced ours



                21    three years ago and they're half the size they



                22    were originally.  So the question is that maybe



                23    that HVAC stand can actually be smaller with the



                24    size of the new compressors and the new



                25    efficiency of these units.  Has that been looked
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                 1    into at all?



                 2                  MR. LIBENGOOD:  We have sized that



                 3    based off the standard compressor size that we



                 4    are building today, and so that's typically a 24



                 5    by 24 or 30 by 30 compressor with the one to two



                 6    foot clearance around it based on whether it's on



                 7    the front or the sides, so the HVAC stand has



                 8    been drawn to minimum size with those clearances



                 9    based on current compressors.  The only thing



                10    that we haven't looked at is, instead of building



                11    it on stilts, actually hanging it off the



                12    building with the cantilever, so that could be an



                13    option as well if that's a concern.



                14                  MS. O'LEARY:  I was just curious



                15    because those compressors, they've just changed



                16    so much that I didn't know if they looked into



                17    that.  Thank you, sir.



                18                  MR. ADAMS:  If you did do the



                19    cantilevering, would that change the extent to



                20    which the physical compressor stand encroaches



                21    into the setback?



                22                  MR. LIBENGOOD:  It could change it



                23    because we're doing a little less structure



                24    underneath, so if we're relying on the building



                25    itself, we might be able to gain 6 inches
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                 1    perhaps.  Another thing we can look at is



                 2    aligning the outside wall of it so that rather



                 3    than -- yes, so we probably could gain a little



                 4    bit of square footage, but we'd have to --



                 5                  MS. O'LEARY:  They'd have to be



                 6    able to access it though.



                 7                  MR. LIBENGOOD:  To service it, yes.



                 8    And it also has certain terms required for air



                 9    inflow and exhaust.



                10                  MR. ROSENFELD:  When you broach the



                11    topic of it being a flood zone, what are you



                12    doing to the cantilevered section in the back to



                13    include the foundation that you're hanging the



                14    cantilever off from being damaged by flood; is



                15    there any sort of seawall type construction



                16    that's going to be used there?



                17                  MR. LIBENGOOD:  We are not planning



                18    any integral landscaping structures such as a



                19    seawall because we're trying to limit the amount



                20    of impact we're having on the natural grade, but



                21    we are designing the foundations to be breakaway



                22    for LiMWA standards so that if we do receive a



                23    moderate wave action event or storm, it would



                24    allow the walls and the slab to break away and



                25    not push the house or other houses adjacent to it
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                 1    off their foundations due to that action.



                 2                  MR. ROSENFELD:  In other words, the



                 3    deck would simply break off.



                 4                  MR. LIBENGOOD:  It would.  Well,



                 5    the deck itself would not break off, but the deck



                 6    would be built on piers, and then the walls in



                 7    between the screen, that would be a breakaway.



                 8                  MR. ROSENFELD:  No piers will be



                 9    over the line.



                10                  MR. LIBENGOOD:  That's correct, no



                11    piers are actually over the encroachment.



                12                  MS. O'LEARY:  Thank you.



                13                  MR. LIBENGOOD:  And everything at



                14    the foundation is also built to be water



                15    resistant so we don't have rot or anything going



                16    on even if the marsh were to advance.



                17                  MS. O'LEARY:  Can I just ask



                18    another question?  Can you go back and explain to



                19    me what the ARB asked you to do for size?  I was



                20    a little bit taken aback by that.



                21                  MR. LIBENGOOD:  Sure.  Yes, so



                22    initially when we submitted this design to the



                23    ARB, the guest room volume on the bottom right of



                24    your screen was tucked in so it was completely



                25    within the setback, and what that did was that
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                 1    cramped the front porch and the stairs and the



                 2    stair tower on the massing of the building.



                 3                  MS. O'LEARY:  So that's when the



                 4    ARB asked you to push it more towards the setback



                 5    line?



                 6                  MR. LIBENGOOD:  Yes.  They were



                 7    communicating to us that the massing was feeling



                 8    too busy, too cramped, and so they were asking



                 9    for more breathing room, so in order to do that



                10    we -- we used to have a dual stair on this



                11    project.  We went from a dual stair to a single



                12    stair and then pulled that volume out to give the



                13    house visual breathing room so that they were



                14    more comfortable with the way it presented itself



                15    from the street.



                16                  MR. LEWIS:  So the ARB encouraged



                17    you to go into the setback?



                18                  MR. LIBENGOOD:  Yes, that was part



                19    of our conversation.



                20                  MS. O'LEARY:  That's what I was



                21    confused with.  When he said it the first time, I



                22    thought, clearly I didn't hear that correctly.



                23                  MR. LIBENGOOD:  Yes.  Going into



                24    the setback was our idea as a design in order to



                25    appease the ARB, and when we presented it to the
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                 1    ARB, they felt it was the -- they approved the



                 2    idea.



                 3                  MR. LEWIS:  So you had three



                 4    iterations.  Was that the first, second -- I know



                 5    we have the current.



                 6                  MR. LIBENGOOD:  Yes.  Is there a



                 7    slide that shows the elevation on this building?



                 8             So if you look at your screen here, this



                 9    volume down here, sorry, is the volume that is



                10    moved into the setback, this volume here and --



                11                  MS. O'LEARY:  Oops, you went away.



                12                  MR. LIBENGOOD:  Oh, boy.  Okay.



                13    And so the first iteration we had had a larger



                14    stair tower.  The stair tower itself had



                15    cantilevers over it.  And then there was the --



                16    we had the single stair that you see here.  There



                17    was an additional stair on the left and the



                18    stairs were more narrow.  And then what they



                19    asked us to do was they felt that this middle



                20    center massing was too cramped, didn't have any



                21    breathing room because this eave was way over



                22    here; and so in order to help them feel more



                23    comfortable with the way the house presented from



                24    the street, this volume was pulled out to the



                25    right to allow this stair to be an appropriate

�

                                                                      35







                 1    size.  We eliminated a stair, and it got more



                 2    distance between these eaves, so the house felt



                 3    less busy from the street.



                 4                  MR. ROSENFELD:  The room in the



                 5    front with the two windows on the right, what is



                 6    the width of that?



                 7                  MR. LIBENGOOD:  The total width?



                 8                  MR. ROSENFELD:  Yes.



                 9                  MS. O'LEARY:  Is that that 10-by-10



                10    bedroom you were talking about?



                11                  MR. LIBENGOOD:  It's a 10-by-10



                12    bedroom with a 5 foot bathroom on the side of it,



                13    so it should be 15 feet, approximately 15 feet.



                14                  MR. HANAN:  What's the total square



                15    footage of the house?



                16                  MR. LIBENGOOD:  The total square



                17    footage of the house is 3,300 square feet,



                18    approximately 3,300 square feet.



                19                  MR. CASSIDY:  Other questions?



                20             Just let me make sure I understand this:



                21    If we were -- on the right-hand side if we were



                22    using the Town of Kiawah Island's today setback



                23    rules, there would be no encroachment.



                24                  MR. LIBENGOOD:  That is correct.



                25                  MR. CASSIDY:  The fact is, though,
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                 1    that a 30-year-old covenant takes precedence.



                 2                  MR. LIBENGOOD:  That's correct.



                 3                  MR. CASSIDY:  Okay.  That to me is



                 4    significant.



                 5             If there are no further questions, any



                 6    members of the public want to speak on this case?



                 7             Yes, ma'am.



                 8                  MS. PERUGINI:  Do I need to go up



                 9    to the podium?  Is this public comment?



                10                  MR. CASSIDY:  Yes.  You're going to



                11    need to be sworn in also because you weren't here



                12    at the beginning of the meeting.



                13                  MS. PERUGINI:  I'm sorry.



                14                  (Witness placed under oath.)



                15                  MS. PERUGINI:  So my name is



                16    Mariellen Perugini.  I live at 24 Rhetts Bluff,



                17    so I'm on the same side of the road --



                18                  MR. VINCENT:  This is for 39



                19    Burroughs Hall.



                20                  MS. O'LEARY:  This is Burroughs.



                21                  MS. PERUGINI:  Oh, I'm sorry.  Then



                22    I'm sworn in at least, but I will hold my



                23    comment.



                24                  (Overlapping dialogue.)



                25                  MR. CASSIDY:  Okay.  Anybody else

�

                                                                      37







                 1    like to speak on this case?



                 2             All right.  I'd entertain any motions



                 3    anyone would like to make.



                 4                  MR. ROSENFELD:  I know it goes



                 5    against my nature, but I'll go with a motion that



                 6    we approve with changes.  I would approve the



                 7    front and the right side, but I would not approve



                 8    the back, especially the two back overhangs.



                 9                  MS. O'LEARY:  So which of the two



                10    do you not like?



                11                  MR. ROSENFELD:  I would remove the



                12    one that is on the left side with the outcropping



                13    and make the change that we discussed prior to



                14    this with Mr. Libengood.



                15                  MS. O'LEARY:  Sorry, so is it --



                16                  MR. ROSENFELD:  The one in the top



                17    left-hand corner.



                18                  MS. O'LEARY:  This one.



                19                  MR. ROSENFELD:  Right.  I would



                20    remove the outcropping in front of the wall and



                21    therefore bring the porch -- if you remove this



                22    section here --



                23                  MS. O'LEARY:  And bring the porch



                24    in.



                25                  MR. ROSENFELD:  -- bring the porch
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                 1    in, that would decrease the encroachment by



                 2    about, on that particular one, about 70 percent



                 3    and overall probably about 40 percent on the



                 4    whole thing, at least that's the way my math came



                 5    up.



                 6                  MR. CASSIDY:  Is there a second for



                 7    that motion?



                 8             Hearing none, let me just ask you,



                 9    Larry, what do you have against those



                10    cantilevers?  Seems to me that that's an elegant



                11    solution to this problem and it's within the



                12    spirit if not the letter of our regulation.



                13                  MR. ROSENFELD:  I do understand



                14    that, but I kind of have this thing about the



                15    OCRM.  I know it's encroaching, and five years



                16    from now or ten years from now there are going to



                17    be problems.  And I know we went through this



                18    last month when you approved something against my



                19    objection again because this is my area of being



                20    thickheaded, but I just think at that time that



                21    you're setting yourself up for a problem.  They



                22    knew -- this house is not built.  This is an



                23    empty lot.  And they could design this so it



                24    would not go over any of the lines, front, side



                25    or back.  I'm willing to compromise on the front,
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                 1    which I don't think will cause any problem.  The



                 2    back, the HVAC system, I don't think that will



                 3    cause a problem if he's cantilevering it, but the



                 4    rear just really does a job on me.  I think it's



                 5    an abuse of a request.  They have not constructed



                 6    one board foot of this house, and to come in here



                 7    and say we worked for six months or two years or



                 8    whatever trying to encroach it and then the ARB



                 9    has the nerve to say, just ignore the rules,



                10    we'll just, you know, tell you to go over the



                11    lines, this just really ticks me off, and that's



                12    my feeling.



                13                  MR. CASSIDY:  I just think it's a



                14    good solution because it's in the air.



                15                  MR. ROSENFELD:  I'm a party of one



                16    here, perhaps, but do what you've got to do.



                17                  MR. CASSIDY:  We don't have any



                18    motions on the floor yet.



                19                  MS. O'LEARY:  He did have a motion.



                20                  MR. CASSIDY:  It was not seconded,



                21    so it's dead.



                22             Any other motions anyone would care to



                23    make?



                24                  MR. ADAMS:  I move to approve it.



                25                  MR. CASSIDY:  And I will second
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                 1    that.  Any further discussion?



                 2                  MR. LEWIS:  Just a clarification.



                 3    Because of the covenant, I mean, that was new to



                 4    me as well, it doesn't -- that's a rule that we



                 5    don't normally come across but would be within



                 6    our existing setbacks.



                 7                  MR. CASSIDY:  Correct, and then



                 8    everything else is an add on.



                 9                  MR. LEWIS:  Boone, you're shaking



                10    your head yes.



                11                  MR. AIKEN:  Yes.



                12                  MR. LEWIS:  I just want to get a



                13    verbal.



                14                  MR. AIKEN:  Yes, absolutely.



                15                  MR. ROSENFELD:  And we have the



                16    right to override the covenant?  Legal question.



                17                  MR. AIKEN:  It would have to still



                18    be approved as in a variance.  You know, you



                19    could override, or a variance effectively goes



                20    around the zoning law.  It would be the same sort



                21    of concept.



                22                  MR. ROSENFELD:  So variances can



                23    override not only the laws but also the



                24    covenants?  Interesting question.



                25                  MR. AIKEN:  Interesting question.
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                 1                  MS. O'LEARY:  It just seems



                 2    interesting also that it's just something that



                 3    we've never come upon before that's so different



                 4    for this one property.



                 5                  MR. CASSIDY:  That's because it was



                 6    not built on for so long after it was purchased.



                 7                  MS. O'LEARY:  Right.  But I also



                 8    wish, just as a side note that, I mean, we've



                 9    only owned our property for 12 years and we've



                10    had three surveys done, so I just wish that there



                11    was more history that would have given us an



                12    opportunity to see where -- you know, where some



                13    of this erosion and OC -- I could sit here and



                14    say my OCR line went in 43 percent too, but



                15    without anything to prove that it was 43 percent



                16    reduced, it just raises that question.



                17                  MR. CASSIDY:  Phil, is it okay if



                18    we modify your motion to include the staff's



                19    recommended condition that an as-built survey be



                20    provided?



                21                  MR. ADAMS:  Yes.



                22                  MR. LEWIS:  Do you still second it?



                23                  MR. CASSIDY:  Yes, I still second



                24    it.



                25                  MS. O'LEARY:  Can I just add to
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                 1    that?  Not only would we like to see an as-built



                 2    but actually have it be within the lines that are



                 3    noted on this because we've had several come back



                 4    that we've done something to and then they come



                 5    back and they're outside of the lines that were



                 6    approved.



                 7                  MR. CASSIDY:  I think that's the



                 8    point, when you do the survey.



                 9                  MS. O'LEARY:  You would think.



                10                  MR. CASSIDY:  Yes.  Any further



                11    discussion?



                12             All right.  the motion is to approve.



                13    I'll call the roll.  Morris?



                14                  MR. HANAN:  Approve.



                15                  MR. CASSIDY:  Jay?



                16                  MR. LEWIS:  Approve.



                17                  MR. CASSIDY:  Frank, yes.



                18                  MS. O'LEARY:  Lin, yes.



                19                  MR. CASSIDY:  Lin, yes.  Larry?



                20                  MR. ROSENFELD:  No.



                21                  MR. CASSIDY:  And Phil?



                22                  MR. ADAMS:  Yes.



                23                  MR. CASSIDY:  Okay.  The motion is



                24    approved, 5 to 1, and thank you everyone.



                25                  MS. O'LEARY:  Thank you, sir.
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                 1                  MR. LIBENGOOD:  Thank you.



                 2                  MR. CASSIDY:  Okay.  I shall now



                 3    call case BZA24-000011 at 16 Rhetts Bluff Road.



                 4    Now, my house is at 31 Rhetts Bluff Road, which



                 5    is located directly across the street from this



                 6    property.  Further, four of my neighbors have



                 7    submitted written comments on this case and I see



                 8    a number of my neighbors out here today, and I



                 9    believe some of them will be making comments



                10    here.  Based on these facts and to avoid any



                11    appearance of a conflict of interest, I'm



                12    recusing myself from this case and turning the



                13    chair over to our vice chair, Jay Lewis.  I'll be



                14    staying here to listen, but I will not



                15    participate in the deliberations in any way.



                16             Jay, it's all yours.



                17                  MR. LEWIS:  We'll start with the



                18    staff report.  Dan.



                19                  MR. VINCENT:  Sure.  Thank you,



                20    Mr. Vice Chair, members of the BZA, our last --



                21    final and last case today is Case No.



                22    BZA24-000011.  The applicant, Kenneth Wiland,



                23    represented by Clifton Hunt, is requesting a



                24    variance for the reduction of the required rear



                25    OCRM critical line setback for approximately 110
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                 1    square feet for a proposed single family



                 2    residence located at 16 Rhetts Bluff, TMS number



                 3    is 209-11-00-014.  The property's located in the



                 4    R-1 zoning district.  Adjacent properties to the



                 5    east, west and to the north across Rhetts Bluff



                 6    are also located in the R-1 zoning district.



                 7             The subject property is approximately



                 8    15,676 square feet in size, approximately 11,962



                 9    square feet of it is high ground, and the



                10    remaining 3,714 square feet is marshlands.  The



                11    subject property is currently undeveloped and



                12    sits adjacent to the critical area to the south.



                13             Per the Town of Kiawah Island Land Use



                14    Planning and Zoning Ordinance, pursuant to



                15    Section 12-65 residential district, R-1



                16    residential district, this property is subject to



                17    a 20 foot front yard setback, a 15 foot side yard



                18    setback and a 30 foot rear OCRM critical line



                19    yard setback with an allowed maximum lot coverage



                20    of 40 percent.  Per Charleston County records the



                21    property was acquired by Clifton Hunt in January



                22    13th of 2023.



                23             Here is a zoning overlay of the subject



                24    property, an aerial from Charleston County GIS, a



                25    high resolution aerial.  A site visit was
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                 1    conducted on June 28th, 2024.



                 2                  MS. O'LEARY:  You have Burroughs



                 3    Hall up if you can put up Rhetts Bluff, please.



                 4                  MR. VINCENT:  My apologies.  That



                 5    should say 16 Rhetts.



                 6                  MS. O'LEARY:  Thank you.  It still



                 7    says Burroughs Hall.



                 8                  MR. VINCENT:  The picture itself,



                 9    if you can see, it says 16.



                10                  MR. LEWIS:  The pictures are



                11    correct.



                12                  MR. VINCENT:  Yes, picture's good;



                13    it's just the text on top.  I apologize.



                14             The picture on the right is the 40 inch



                15    oak, live oak, located on the front of the



                16    property, adjacent properties across the street,



                17    subject property, that image to the left is the



                18    drain that's -- you can see in the as-built



                19    survey owned by KICA, subject property, rear,



                20    (indicating).



                21             So the applicant's proposed plans



                22    include a pool and raised planters located in the



                23    rear of the property.  The raised planters



                24    encroach into the required rear setback by



                25    approximately 2 feet, 2 inches and is raised
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                 1    about 8 feet, 6 inches from the slab.  The raised



                 2    pool located between the two raised planters



                 3    encroaches into the rear setback by approximately



                 4    3 feet, 2 inches and is approximately 10 feet



                 5    above slab grade.  Again, the total encroachment



                 6    for both the pool and the raised planters is 110



                 7    square feet.



                 8             Moving on to the variance approval



                 9    criteria, Criteria A:  There are extraordinary



                10    and exceptional conditions pertaining to the



                11    particular piece of property.  There may be



                12    extraordinary and exceptional conditions



                13    pertaining to the property due to the existing



                14    trees on the subject property including the 40



                15    inch live oak located along the front setback



                16    line.  Per the applicant's letter of intent,



                17    quote, there is a 40 inch grand live oak tree



                18    located on the front setback line with a



                19    significant canopy that extends into the



                20    buildable area.  Furthermore, the lot size,



                21    11,962 square feet or .275 acres, and buildable



                22    area, 5,612 square feet or .139 acres, are small



                23    comparatively speaking and offer little



                24    alternatives in terms of house placement and/or



                25    design.
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                 1             Criteria B:  These conditions do not



                 2    generally apply to other properties in the



                 3    vicinity.  These conditions may be unique to the



                 4    subject property and may not generally apply to



                 5    other properties in the vicinity.  The property



                 6    is located in the R-1 residential zoning



                 7    district.  Existing structures in the vicinity



                 8    may or may not have similar encroachments based



                 9    on current setback standards.  Properties in the



                10    vicinity are developed, whereas this property is



                11    undeveloped.  Per the applicant's letter of



                12    intent, "the degree of canopy encroachment of the



                13    40 inch grand live oak tree into the buildable



                14    area of the property is not a condition that



                15    generally applies to other properties in the



                16    area."



                17             Criteria C:  Because of these conditions



                18    the application of this ordinance to the



                19    particular piece of property would effectively



                20    prohibit or unreasonably restrict the utilization



                21    of the property.  The application of this



                22    ordinance to the property may not prohibit or



                23    unreasonably restrict the utilization of the



                24    property as the subject property is undeveloped.



                25    Per the applicant's letter of intent, quote,
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                 1    given the size of the property and the buildable



                 2    area, the degree of canopy encroachment into the



                 3    buildable area made it unreasonably restrictive



                 4    to design a four bedroom home with a rear deck,



                 5    screened porch and pool on the property without



                 6    some type of variance request.  The degree of the



                 7    setback variance being requested, limited to 110



                 8    square feet and an encroachment no greater than 3



                 9    feet, 3 inches, was my best effort to design a



                10    home that preserves the 40 inch grand live oak



                11    while minimizing the amount of setback



                12    encroachment needed.



                13             Criteria D:  The authorization of a



                14    variance will not be of substantial detriment to



                15    the adjacent property or the public good and the



                16    character of the zoning district will not be



                17    harmed by the granting of this variance.  The



                18    authorization of this variance may not be a



                19    substantial detriment to the adjacent properties



                20    or the public good.  The proposed additions



                21    encroach minimally into the required setbacks.



                22    The applicant is also saving a large grand oak



                23    tree by pushing the home further back into the



                24    lot.  Per the applicant's letter of intent,



                25    "there will not be a substantial detriment to any
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                 1    adjacent properties or the public good and the



                 2    character of the zoning district will not be



                 3    harmed should the BZA grant this variance.



                 4    Efforts were made to minimize the degree of



                 5    setback encroachment and limit it to the center



                 6    rear of the property.  A valid argument can be



                 7    made that the preservation of the 40 inch grand



                 8    live oak at the front of the property which a



                 9    rear setback variance will allow would actually



                10    be of substantial benefit to the public good and



                11    character of the neighborhood."



                12             Criteria E, the Board of Zoning Appeals



                13    shall not grant a variance the effect of which



                14    would be to allow the establishment of a use not



                15    otherwise permitted in a zoning district, to



                16    extend physically a nonconforming use of land, or



                17    to change the zoning district boundaries shown in



                18    the official zoning map.  Granting of this



                19    variance would not allow the establishment of a



                20    use not otherwise permitted in the zoning



                21    district, extend a physically nonconforming use



                22    of land or change the zoning district boundaries.



                23             Criteria F:  The fact that the property



                24    may be utilized more profitably should a variance



                25    be granted may not be considered grounds for a
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                 1    variance.  The BZA may not consider profitability



                 2    when considering this variance request.  Per the



                 3    applicant's letter of intent, the owners are not



                 4    requesting this variance as a means for profit.



                 5    They purchased the lot hoping to build a home



                 6    they and their family can enjoy.  The screened



                 7    porch, elevated deck and elevated pool off the



                 8    rear of the home are important elements of design



                 9    to the owners given the property's proximity to



                10    the salt marsh behind the lot.



                11             Criteria G:  The need for this variance



                12    shall not be the result of the applicant's own



                13    actions.  The need for this variance may not be



                14    the result of the applicant's own actions.  Per



                15    the applicant's letter of intent, quote, the



                16    owner didn't create the specific site conditions



                17    driving the need for the setback variance.  To



                18    the contrary, their willingness to build a home



                19    in which the design responds to the specific site



                20    conditions is worth noting.



                21             Criteria H:  Granting of the variance



                22    will not be contrary to the public or



                23    neighborhood interest or will not adversely



                24    affect the other properties in the vicinity, nor



                25    interfere with the harmony, spirit, intent and
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                 1    purposes of these regulations.  Granting of the



                 2    variance may not be contrary to the public or



                 3    neighborhood interest, may not adversely affect



                 4    other properties in the vicinity nor interfere



                 5    with the harmony, spirit, intent and purposes of



                 6    these regulations.



                 7             Criteria I:  Granting of this variance



                 8    does not substantially conflict with the



                 9    comprehensive plan or the purposes of this



                10    ordinance.  Granting of the variance may not



                11    substantially conflict with the comprehensive



                12    plan or the purposes of this ordinance.  Even



                13    though single family resident developments are



                14    not subject to landscape and tree preservation



                15    ordinance, the proposed plans to preserve the



                16    significant live oak tree on the front of the



                17    setback is consistent with the purposes of this



                18    ordinance.



                19             In the event the board considers



                20    approval of this variance request planning staff



                21    requested the following condition of approval



                22    which is the applicant shall obtain an as built



                23    survey post construction to verify all



                24    encroachments match the proposed plans.  And that



                25    concludes staff's review.
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                 1                  MR. LEWIS:  Okay.  Questions for



                 2    staff?  Lin.



                 3                  MS. O'LEARY:  If I go to response



                 4    B, I think it's B, it talks about -- it was the



                 5    one that talked about how there aren't many of



                 6    these similar properties like this one at 16



                 7    Rhetts Bluff.  I believe that's B.  I guess I'm



                 8    going to beg to differ on that one.  I think



                 9    Rhetts Bluff is one of the most exquisite,



                10    beautiful areas on Kiawah Island, and you can



                11    drive through there, and almost every home has a



                12    grand oak, and somehow it's worked.  So I just



                13    beg to differ that that property has something



                14    different that nobody else in Rhetts Bluff has



                15    because if you drive through there, you'll all



                16    see that just about every home has a live oak,



                17    huge live oak.  Sorry.



                18                  MR. LEWIS:  No.  Any other



                19    questions?



                20             Phil, any questions?



                21                  MR. ADAMS:  Yes, I have one, and



                22    I'm not sure if it's more appropriately directed



                23    to staff or council, but probably worth raising



                24    it at this point:  There have been a number of



                25    comments submitted to the board in the last 72
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                 1    hours, some of which in the last 24 hours.  I'm



                 2    not sure at this point the extent to which what



                 3    the applicant is asking for here is -- the extent



                 4    to which those comments are relevant to the



                 5    specifics of what the applicant is asking for



                 6    here, may very well be, I just don't know.  I



                 7    also don't know when the applicant received



                 8    copies of these comments as well and I just want



                 9    to be sure that the applicant feels or doesn't



                10    feel, as the case may be, that they are prepared



                11    to respond at this point to those comments, given



                12    how late in the process they were submitted.  So



                13    maybe the question really is for council or the



                14    applicant, do they -- are they prepared to



                15    respond to those comments now or do they have any



                16    alternative.



                17                  MR. LEWIS:  I think we'll ask the



                18    applicant that.  But clarification, it's up to



                19    each member's discretion, I'm looking at you,



                20    Boone, is it five days prior to the meeting?



                21                  MR. AIKEN:  That is my



                22    understanding, yes, sir.



                23                  MS. O'LEARY:  If we get in one



                24    later, it's up to us as a board whether or not we



                25    want to take it.
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                 1                  MR. AIKEN:  That's correct, board's



                 2    discretion.



                 3                  MR. ROSENFELD:  My question also is



                 4    Criteria H, may not be contrary to the public or



                 5    neighborhood interest.  I think that's



                 6    ridiculous, considering the information we've



                 7    received in the last couple of days in the way of



                 8    the neighborhood.  There have been many people in



                 9    the neighborhood who have objected, so I don't



                10    think Criteria H is clear at all.



                11                  MS. O'LEARY:  In addition to that,



                12    if I can add, this might be something that



                13    Mr. Wiland will talk to us about when he comes



                14    up, is that one of the major concerns is flooding



                15    in this lot, that's my understanding.  I didn't



                16    get all the way back because I didn't bring my



                17    snake rake with me this morning, but if they're



                18    going to come up and talk about it, can they also



                19    very firmly discuss what drainage plans they have



                20    because I think that's imperative for all the



                21    neighbors to know what the plans are, not just



                22    assume that it's going to cause massive problems.



                23                  MR. HANAN:  And I'd also agree with



                24    Larry's comment about the Criteria H in terms of



                25    meeting the neighborhood concerns and interests.
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                 1                  MR. ROSENFELD:  I have converts on



                 2    this group.



                 3                  MR. LEWIS:  Dan, I had a question



                 4    about the lot coverage.  I read it was -- your



                 5    presentation was 33 percent, but I thought I saw



                 6    somewhere where it was 40.65 percent.



                 7                  MR. VINCENT:  So there was a typo



                 8    in the beginning where it said the maximum lot



                 9    coverage was 33 percent for the subject property.



                10    That was a typo.  The allowed maximum lot



                11    coverage is actually 40 percent.



                12                  MR. LEWIS:  So with the 110 -- I



                13    didn't do the math, but that 110 square feet, or



                14    40.65, taking that out, does that take them back



                15    under 40?



                16                  MR. VINCENT:  So I accidentally



                17    skipped by the lot coverage part, but I can go



                18    ahead and read through it if you-all are okay



                19    with it.  So this property is subject to a 40



                20    percent maximum allowable lot coverage, but the



                21    Town of Kiawah Island Land Use Planning and



                22    Zoning Ordinance, pursuant to Section 12-63,



                23    description of zoning districts and regulations



                24    grants an allowable lot coverage of 15 percent of



                25    the 40 percent maximum allowed lot coverage.  The
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                 1    applicant's plans include 4,770 square feet,



                 2    which is 39.87 percent of impervious lot



                 3    coverage.



                 4                  MS. O'LEARY:  So they're over?



                 5                  MR. VINCENT:  So that is the



                 6    impervious lot coverage amount.  In our zoning



                 7    code it says you're allowed to go 15 percent over



                 8    that 40 percent if it's -- if it's pervious



                 9    material.  So the applicant's plans include 93



                10    square feet of pervious material, which is .77



                11    percent, which gets that percentage over to



                12    40.65.



                13                  MR. LEWIS:  Does that help you,



                14    Lin?



                15                  MS. O'LEARY:  Yes, thank you.



                16                  MR. ADAMS:  So cutting through all



                17    of that, is the proposal within or not within the



                18    permitted lot coverage?



                19                  MR. VINCENT:  The proposal is



                20    within the permitted allowable increase of lot



                21    coverage.



                22                  MR. LEWIS:  Because of the 15



                23    percent.



                24                  MR. VINCENT:  Because of the 15



                25    percent.
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                 1                  MS. O'LEARY:  I thought originally



                 2    you said it was 15 percent less.  Did you hear



                 3    that?  I thought it was the 40 percent and then



                 4    it was 15 percent less but it's 15 percent over



                 5    the 40 percent; is that correct?



                 6                  MR. LEWIS:  You're allowed up to 15



                 7    percent but it's not, it's only .65 percent.



                 8                  MR. ROSENFELD:  15 percent must be



                 9    pervious.



                10                  MR. VINCENT:  So it's 15 percent of



                11    the 40 percent, so the 40 percent times 15



                12    percent, which would be --



                13                  MR. LEWIS:  6.



                14                  MR. VINCENT:  -- 6.  So their



                15    actual allowable maximum is 46 percent, only



                16    which 6 percent of that can be pervious.



                17                  MR. ROSENFELD:  Can be or must be?



                18                  MR. VINCENT:  Can be -- sorry, it



                19    must be, sorry.



                20                  MR. LEWIS:  Okay.  Any other



                21    questions for staff?



                22             At this time I would like to call up --



                23    raise your hand, come up, and state your name and



                24    address.



                25                  MR. VINCENT:  Do you want to do the
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                 1    applicant?



                 2                  MR. LEWIS:  Oh, I'm sorry,



                 3    applicant.



                 4                  MR. WILAND:  Hello everybody, I'm



                 5    Kenneth Wiland.  I'm working for Cliff and Louise



                 6    Hunt who own this lot.  They are from Memphis,



                 7    Tennessee.  They really wished they could be here



                 8    today.  They had a health thing come up Friday



                 9    and they can't make it, but they really want



                10    everyone to know that they wish they were here.



                11             I also want to address the lot coverage



                12    before we get into this because I think this was



                13    miscommunication between Daniel and myself.  He



                14    took that lot coverage from a document I had



                15    submitted to the ARB.  The ARB has different



                16    rules for lot coverage than the town does.  There



                17    are certain things that the ARB puts in the lot



                18    coverage that the town doesn't and vice versa, so



                19    you can't compare apples to apples.  I'm almost



                20    certain -- I don't have the zoning ordinance in



                21    full with me right now, but I'm almost certain



                22    that rear pervious at grade deck does not count



                23    towards lot coverage with the town.



                24                  MR. VINCENT:  It does but it will



                25    count towards that overage.
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                 1                  MR. WILAND:  Okay.  This is not a



                 2    lot coverage request variance.



                 3                  MS. O'LEARY:  Correct.



                 4                  MR. WILAND:  I just want to make



                 5    sure.



                 6                  MS. O'LEARY:  I understand that.  I



                 7    was just asking the question about lot coverage



                 8    when it was discussed, that's all.



                 9                  MR. WILAND:  Okay.  All right.  I



                10    was not aware of how much opposition this would



                11    cause.  I've been before this board twice before,



                12    and I've not had any opposition, so I received



                13    all the documents I believe last Wednesday.  It



                14    was middle of the week last week.



                15                  MS. O'LEARY:  And then we



                16    received -- I'm sorry.



                17                  MR. WILAND:  And I got one



                18    opposition letter at that point, and then I got a



                19    few more this morning, so I understand the rules



                20    and the fact that you-all can make these



                21    decisions, but it does seem a bit unfair that



                22    there is a rule in there that I'm supposed to



                23    have five days to look at this.  You know, it's



                24    tough to come into a meeting with this much



                25    opposition.  I told the owner in my two previous
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                 1    experiences that I didn't have any opposition.  I



                 2    believe if he knew his neighbors were here in



                 3    opposition he would want to be here, so I don't



                 4    know how this is going to work out; but if this



                 5    gets voted down, I would feel terrible for what I



                 6    told him, not being aware of how much opposition



                 7    was here.  I think he would have loved to have



                 8    been here if he knew.



                 9                  MR. LEWIS:  Would you like a



                10    continuance?



                11                  MR. WILAND:  Well, the problem is I



                12    don't know because I don't know what you-all are



                13    going to vote.



                14                  MR. LEWIS:  We need to hear



                15    everything, and then a vote will be taken, but



                16    you can -- again, correct me -- ask for a



                17    continuance now, talk to the owners, and bring it



                18    back next month.



                19                  MR. WILAND:  Why don't we just go



                20    through it and see how it goes.



                21                  MR. ADAMS:  That's the reason I



                22    raised the question I did a little while ago.  I



                23    agree that -- so fundamental fairness would



                24    dictate that you have the opportunity, you and



                25    your client had the opportunity to take into
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                 1    account in your presentation the concerns that



                 2    the neighbors have, and I just wanted to know



                 3    whether or not, same question, would you prefer



                 4    to continue it to a subsequent meeting.



                 5                  MR. WILAND:  What I told the owner



                 6    was -- and, like I said, this is only my third



                 7    time in front of this board, so I don't know



                 8    what's going to happen, but what I told him was



                 9    I'm going to put forth my case as best I can and,



                10    you know, I think we're just going to let the



                11    chips fall where they may.  I don't think his



                12    presence here would change -- it shouldn't change



                13    opinions.



                14                  MS. O'LEARY:  Did you receive his



                15    heartfelt message that he sent to all of us



                16    yesterday as well?



                17                  MR. WILAND:  So that's another



                18    question I had is that came in last night.  I did



                19    not know that was coming.  I wasn't even aware of



                20    the situation in full.



                21                  MS. O'LEARY:  So that came in



                22    yesterday around 3:00.



                23                  MR. WILAND:  Do I need to give the



                24    board members that letter?  Do you-all have that



                25    letter?
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                 1                  MR. LEWIS:  We have it.



                 2                  MR. WILAND:  Do the neighbors in



                 3    opposition have that letter?  Is that something I



                 4    could pass out?



                 5                  MR. LEWIS:  It doesn't concern us



                 6    as far as -- if you want to share information,



                 7    that's up to you.  We're not mandating it or



                 8    offering.  But it again goes back to what we've



                 9    all be talking about, the five days, making sure



                10    everyone has all the information available.



                11                  MR. WILAND:  I'll just relay it in



                12    my talk.  I'll try to be brief.  Given the sort



                13    of unexpected opposition, I want to make sure I



                14    make as good a case as I can so I'd just ask you



                15    to bear with me real quick while I run through



                16    all of this.



                17             Okay.  So I started work for this new



                18    home in the spring of last year.  It was over a



                19    year ago.  It's been an extremely challenging lot



                20    in many ways, but the most difficult part of the



                21    design relates to the fact that the buildable



                22    area is first of all quite small, relatively



                23    speaking.  I agree that Rhetts Bluff is beautiful



                24    and has a lot of large trees, but it is a very



                25    small lot.  It gets us to the 40 percent lot
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                 1    coverage, and there's a tree on the buildable lot



                 2    line that encroaches a significant portion into a



                 3    buildable area that is already quite small.  I've



                 4    been working on Kiawah for 11 years, and I have



                 5    not encountered something this difficult.



                 6             The lot is also quite wide but it is not



                 7    deep, so the distance between the existing 40



                 8    inch live oak tree with the healthy canopy that



                 9    extends into the buildable area which I must set



                10    the house back from -- so the distance from that



                11    tree to the rear lot line established by the OCRM



                12    is roughly 25 feet, which is very tight.  I don't



                13    have comparison, but I've never come anywhere



                14    close to that on other properties on Kiawah.  I



                15    just want to show everybody -- I don't know if



                16    everyone has seen this tree.  It's a huge tree,



                17    big canopy (indicating).



                18                  MS. O'LEARY:  Can I just ask, when



                19    did they purchase this lot?



                20                  MR. WILAND:  I believe it was early



                21    last year.



                22                  MS. O'LEARY:  So that tree was



                23    there when they bought the lot.



                24                  MR. WILAND:  And I was not involved



                25    when it was purchased.
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                 1                  MS. O'LEARY:  That's okay.  I just



                 2    wanted to bring that to our attention.



                 3                  MR. ADAMS:  That tree was probably



                 4    there when the Vanderhorsts bought the property.



                 5                  MS. O'LEARY:  Absolutely, Phil.



                 6                  MR. WILAND:  The current design we



                 7    proposed along with the rear setback variance



                 8    being requested is a result of over a year's work



                 9    between myself, the owner, the ARB and Sammy



                10    Milleman, who is an arborist with Arbor Care,



                11    with the preservation of the existing tree as the



                12    primary design driver.  Myself and the owners and



                13    the ARB believe we've landed on a design that



                14    does a pretty good job at meeting all the



                15    building and zoning requirements, other than this



                16    variance request, for the property and does so in



                17    a way that respects what makes Kiawah so special



                18    in that we're trying to take care of trees.



                19             I don't know of anyone who knows who



                20    Mark Permar is, but he's one of the land



                21    developers for Kiawah, maybe one of the most



                22    influential people for the development of turning



                23    Kiawah into what it is today from a design and



                24    land development perspective, and he said that --



                25    he said during one of my ARB design meetings --
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                 1    he doesn't talk much, and he certainly doesn't



                 2    give compliments all that much -- he said that



                 3    when we were writing the Designing with Nature



                 4    design guidelines, this design epitomizes what



                 5    him and those writers had in mind when they were



                 6    hoping for architects to, "design with nature".



                 7             The design of the house is two two-story



                 8    wings on either side and a single one-story wing



                 9    in the middle, and the whole reason for that was



                10    because that tree swoops over the middle of the



                11    property, and I had to keep the middle of the lot



                12    at one story.



                13             So regarding the specific variance



                14    request, I believe all nine criteria are met.



                15    Obviously maybe not everyone agrees with me on



                16    that, but I really do believe -- I thought this



                17    was going to be a slam dunk.  In fact, if there



                18    was ever a reason to grant a setback variance due



                19    to atypical conditions, this would be the case.



                20             I think -- I agree that there are trees



                21    on these properties and it's the architect's job



                22    to design around trees and it's a challenge.



                23    This lot was such a challenge because the



                24    buildable area is so small and there's just



                25    nowhere else to go, and also the depth of the lot
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                 1    was such that the house had to be wide and not



                 2    deep.  The living room is 18 feet.  The path



                 3    between the pool and the living room is 4 feet,



                 4    and the pool is 14 feet by 14 feet, and the entry



                 5    stair is going left to right.  That's a



                 6    requirement of the ARB, and it's the minimum



                 7    depth that the ARB will allow.  So I tried -- I



                 8    basically did everything possible to make this



                 9    work.  So in other words, we could make the



                10    living room 14 feet wide.  I don't think that's



                11    something that I would endorse or draw for



                12    someone investing this much money in a house.  I



                13    don't think it's fair to expect that, if that



                14    makes sense.



                15             There's also the issue of the owner's



                16    granddaughter, and I believe that that's an



                17    atypical situation.  The owner has -- his first



                18    granddaughter is 13 years old.  I knew she had



                19    health issues.  I knew she was in a wheelchair.



                20    We designed the house for wheelchair



                21    accessibility.  I did not know until last night



                22    that she -- she has a lot more serious problems



                23    than I was aware of.  I talked to him yesterday



                24    afternoon.  He was very concerned about bringing



                25    this up.  He didn't want to use this as the
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                 1    reason for the variance, but he basically told



                 2    me -- and he hadn't told me this before, but he



                 3    said, we need the pool size to be big enough to



                 4    have a sun shelf so that she can sit in that.



                 5    And I remember having this discussion with him a



                 6    month or two ago about a sun shelf saying, that



                 7    would be great, but that's not necessarily



                 8    justification for a variance; you know, it's just



                 9    sort of a bell and whistle.  And he didn't tell



                10    me at that time why he was asking for it, but



                11    last night he told me, we've got to have a sun



                12    shelf, and there's no point in building a pool if



                13    the adults can't use it and have a sun shelf.  So



                14    we could make the pool smaller, and that was one



                15    of my suggestions to him was go to a 14 by 10



                16    pool; but when he brought this up to me last



                17    night, I started to understand that that would



                18    not work given his situation.  And I would argue



                19    that his personal situation is atypical, and I



                20    believe that the spirit of variance -- granting



                21    the variance is for atypical conditions.



                22             So I think we have a property situation



                23    that, arguably, not everyone deals with or not



                24    every architect deals with and we have a person



                25    atypical condition.  So I think if there was ever
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                 1    a reason to grant a setback variance due to



                 2    atypical conditions, this would be one.  So I



                 3    appreciate that variances should not be expected



                 4    and that zoning guidelines should be adhered to



                 5    by architects and owners, but I also appreciate



                 6    that variances in boards such as yours exist to



                 7    review atypical situations which I feel this case



                 8    has.



                 9             I think it would also be hard to argue



                10    myself or any other architect could design a



                11    four-bedroom home on this lot while also



                12    preserving the live oak tree at the front of the



                13    property and giving the owners what they want in



                14    terms of the pool for the granddaughter and four



                15    bedrooms.  They have three children and eight



                16    grandchildren, so I originally looked at a



                17    three-bedroom house for them and they said, we've



                18    got three children, they're all having



                19    grandchildren.  That's not enough.  We're not



                20    going to do it if we can't do four bedrooms.



                21             I also have a rebuttal to neighbors, but



                22    I don't know if I should read that now.  I'm



                23    expecting some push back.



                24                  MR. LEWIS:  Let's hold that.  The



                25    way it works is you will address the board, not
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                 1    the neighbors directly.



                 2                  MR. WILAND:  Do I have a chance to



                 3    talk again if there's a lot of opposition?



                 4                  MR. LEWIS:  Yes.  I can bring you



                 5    back up.



                 6                  MR. WILAND:  Okay.



                 7                  MR. LEWIS:  First we may have



                 8    questions for you.



                 9                  MR. WILAND:  Okay.  That's all I



                10    have, other than potential rebuttal.



                11                  MR. LEWIS:  Questions.  Lin?



                12                  MS. O'LEARY:  Can you address the



                13    drainage, how you're going to handle all the



                14    drainage on this lot, considering it's in a flood



                15    zone?



                16                  MR. WILAND:  Yes.  So the ARB



                17    reviews drainage at the third round.  We've gone



                18    through two rounds.  I had to get them to approve



                19    the variance to come here, so I have not finished



                20    the ARB process.  I can't finish the ARB process



                21    without knowing whether or not this will get



                22    approved.  So, you know, the ARB looks at



                23    drainage, and they look at the drainage plan to



                24    make sure drainage -- water is not moving to



                25    neighboring properties.  There's a drain on the
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                 1    left side, which I guess is the east.  I'm sure



                 2    the owner and the landscape architect would have



                 3    no problem running a perforated drain along the



                 4    left side setback to that drain.  And I also



                 5    believe that they would be fully willing to do



                 6    the same thing on the right side.  The lot slopes



                 7    from the street to the OCRM line, so there's no



                 8    real natural drainage left and right.



                 9                  MS. O'LEARY:  Are you planning on



                10    raising -- how much dirt are you planning on



                11    bringing in?



                12                  MR. WILAND:  The slab I have set at



                13    seven, six.



                14                  MS. O'LEARY:  And where is it



                15    currently?



                16                  MR. WILAND:  The grades for the



                17    lot -- let me make sure I give you the right



                18    information.  Hold on.



                19                  MS. O'LEARY:  Thank you, sir.



                20                  MR. WILAND:  So the street



                21    elevation's six and a half, and it slopes down.



                22    The middle of the lot is five to five and a half,



                23    and then the OCRM line is three to four.



                24                  MR. ROSENFELD:  So you're going to



                25    raise it all up to seven, six?
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                 1                  MR. WILAND:  The top of slab is



                 2    currently proposed at seven, six.  And that --



                 3    that is -- there's no standard slab height, but



                 4    in working with the ARB, that's what they're



                 5    telling me I should set all houses at.  That's



                 6    the highest they're allowing it.  I guess three



                 7    years ago, I don't know if you remember when we



                 8    had two hurricanes and then that big storm.  Lots



                 9    that had slabs between six and a half and seven I



                10    guess got flooded, so the ARB started allowing



                11    seven, six.  And so, you know, if there was a



                12    requirement to lower the slab 6 inches, I could



                13    talk to the owner about that; but I think it's



                14    very important for owners to have a slab a little



                15    bit higher so that when we get these storms they



                16    don't get three inches of flood water.  And it



                17    really wouldn't affect the drainage on the side



                18    what the slab height is.



                19                  MS. O'LEARY:  If the water comes in



                20    and the Cliftons' [sic] lot is seven, six and it



                21    comes in and hits it at seven, six but the



                22    neighbors are at six, you don't think that



                23    water's going to bounce off of theirs and go into



                24    the neighboring lots and cause flooding there?



                25                  MR. WILAND:  If it was at six, six,
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                 1    it would do the same thing because grade is a bit



                 2    lower than that.  I haven't gotten to that third



                 3    step of the ARB process, but putting drains down



                 4    either side of the property line I think would



                 5    be -- the owners would definitely be willing to



                 6    do and might even be required by the ARB.



                 7                  MS. O'LEARY:  Okay.  Thank you,



                 8    sir.



                 9                  MR. ADAMS:  I have two sort of



                10    follow-up questions to that.  The first was for



                11    council.  Is it within the purview of the Board



                12    of Zoning Appeals to approve or disapprove the



                13    height of the slab?



                14                  MR. LEWIS:  Can you repeat your



                15    question, Phil?



                16                  MR. ADAMS:  Yes.  Is it within the



                17    purview of this board to approve or disapprove



                18    the height at which the slab was set?



                19             I would have expected the answer to be a



                20    pretty clear no, but your hesitation makes me



                21    want to rethink that.



                22                  MR. AIKEN:  No, it is a clear no.



                23    So this board's whole job is to grant a variance



                24    based on what is in the zoning code itself, so as



                25    long as that language, which is not in there I
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                 1    don't believe, then it is not within this board's



                 2    purview to specifically address that question.



                 3                  MR. ADAMS:  Okay.  Then my next



                 4    question then is for the applicant, is there



                 5    anything about the construction specifically



                 6    associated with the requested variance that is



                 7    going to make a difference in the drainage plan



                 8    or the drainage on the lot?



                 9                  MR. WILAND:  So I should also bring



                10    this up because this conversation started last



                11    spring with the ARB.  When I told them, I said, I



                12    don't think I can fit a house, the stair and a



                13    pool between that tree in the rear setback based



                14    on what -- the buffer you're asking me to put the



                15    house on from the tree.  And also in studies and



                16    talks with Sammy Milleman about how some of the



                17    limbs grow up and over the house, where that



                18    stair is is as close to the tree as I can put it



                19    so the ARB -- and I don't want to say who -- but



                20    recommended, they said, we would support a pool



                21    or deck encroachment over the rear setback if



                22    it's in the middle of the rear of the lot so as



                23    to not -- you know, it would be as far away from



                24    either side neighbor as possible.  So that is one



                25    factor here is I did try to minimize the
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                 1    encroachment to the middle of the lot as far away



                 2    from either side neighbor as possible.



                 3             But to be more specific about your



                 4    question, if the owners' grandchild did not have



                 5    this health issue, they would be probably okay



                 6    with scrapping the raised planters.  I thought



                 7    that was a positive impact to the height of the



                 8    foundation, but if that went away, the owners



                 9    would be fine losing that, and they'd probably be



                10    okay with a smaller pool and we wouldn't be here



                11    today, but I don't think that would change the



                12    drainage one bit because the water is right there



                13    and it slopes from that point directly to the



                14    water.  I don't think that that would lead water



                15    to any neighbor.



                16                  MS. O'LEARY:  The reason I was



                17    asking that question was because some of the



                18    comments that we've gotten from the neighbors



                19    have all been about drainage, so I wasn't trying



                20    to bring something in that we don't normally have



                21    as our scope but seeing how, you know, as one of



                22    the --



                23                  MR. ADAMS:  And I understand that,



                24    and so the reason for my follow-up question was



                25    just that point, we're focused on the requested
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                 1    variance and whether or not granting or not



                 2    granting that request is going to have a -- make



                 3    a difference in terms of the way the lot drains



                 4    vis-a-vis the neighbors with or without the



                 5    change, with or without the variance.



                 6                  MR. LEWIS:  Correct, the only



                 7    reason that we're having this today is because of



                 8    the encroachment, the 110 square feet.



                 9                  MR. WILAND:  I would say that that



                10    encroachment, I'm not a flood expert, but I can't



                11    imagine that flooding to neighboring properties



                12    would change if we took that off.  And I also --



                13    I dealt with this with another homeowner who was



                14    threatening to get sued by his neighbor for



                15    drainage issues, and I'm not an attorney, but



                16    South Carolina water law follows what's known as



                17    common enemy doctrine.  I don't know if anyone's



                18    ever heard of this.  It goes back to Britain in



                19    the 1600s.  You can't hold one person responsible



                20    for flooding to neighbors that is a, quote,



                21    common enemy to all.



                22                  MR. LEWIS:  Okay.  Question about



                23    your arborist:  She's not here?



                24                  MR. WILAND:  It's Sammy Milleman,



                25    and he's not here.
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                 1                  MR. LEWIS:  What is the, is it



                 2    damage to the root structure --



                 3                  MR. WILAND:  No, it's very healthy



                 4    tree.



                 5                  MR. LEWIS:  Right, but what you're



                 6    proposing to do, will there be damage to the root



                 7    structure, have they offered an opinion on that?



                 8    I noticed there are a lot of limbs being taken



                 9    out.



                10                  MR. WILAND:  So is the question



                11    whether the new structure will damage the roots?



                12                  MR. LEWIS:  Of the 40 inch --



                13                  MR. WILAND:  So if you read his



                14    letter that he put forth, he has a three-step



                15    proposal for limbing the tree to allow it to



                16    survive construction and I guess in his opinion



                17    stay healthy and keep growing after construction,



                18    so whether or not -- I would guess if there are



                19    existing roots under the footprint of the tree,



                20    because generally what he's told me in the past



                21    is the root system follows the canopy, but I



                22    would imagine that the roots that are underneath



                23    the footprint of the proposed house, you know,



                24    are related to the limbs that he's proposing to



                25    remove, if that makes sense.

�

                                                                      77







                 1                  MR. LEWIS:  Okay.



                 2                  MR. WILAND:  There was a lot of



                 3    thought put into this in terms of how to put the



                 4    house there with the limbs and the sequencing of



                 5    the delimbing of the tree.



                 6                  MR. LEWIS:  Any other questions for



                 7    the applicant?



                 8                  MR. ROSENFELD:  Yes.  Number one, I



                 9    take umbrage when you say, as smugly as you did,



                10    anyone spending this amount of money can't live



                11    with a 14-foot living room, number one.



                12             Number two, I have a handicapped



                13    daughter.  She's missing a leg.  I've done a lot



                14    of studies of the ADA laws and things like that.



                15    14 by 10 foot pool versus 14 by 14 foot pool,



                16    wheelchair is 32 inches wide, the extra wide ones



                17    are 35 and a half inches wide for oval sized



                18    people.  If that can't fit into 10 feet as



                19    opposed to 14 feet, I think I'm being lied to;



                20    nothing personal.



                21                  MR. WILAND:  I wasn't trying to be



                22    smug.  I'm sorry.



                23                  MR. ROSENFELD:  You said reducing



                24    the pool to 10 feet would not be functional.



                25    That's not true.  Even a waterborne wheelchair,
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                 1    which we have, is 34 and a half inches wide, so



                 2    10 feet versus 34 and a half inches, which is



                 3    less than three feet, so I think this is all



                 4    bushwa.  I think you could design the house



                 5    slightly shorter, slightly less deep, I mean, and



                 6    that would solve the whole problem; we wouldn't



                 7    be here.



                 8             As for the flooding situation, raising



                 9    the property, I think, despite English common



                10    law, will cause problems for your neighbors, but



                11    it appears that they spent a lot of money on the



                12    lot, as you said, and they spent a lot of money



                13    on building this house, so they probably don't



                14    care.  That's just my feelings on this matter.



                15                  MR. LEWIS:  Thank you.  Any



                16    additional questions?



                17             At this point I'll ask -- thanks, you



                18    can sit down, sir.



                19             Please raise your hand, come up, state



                20    your name and your address.  You are limited to



                21    three minutes, but it's my discretion to extend



                22    that.



                23                  MS. RODDEY:  I'm Gail Roddey, and I



                24    have lived on Rhetts Bluff, No. 17, for 28 years.



                25    And I want to thank the chairman, the vice
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                 1    chairman and members of the board for letting me



                 2    share our concerns.  And I am going to try and



                 3    stay on course because after the conversations



                 4    that I have heard, I have so many questions, but



                 5    I'm going to present what I think the neighbors



                 6    and I at Rhetts Bluff are concerned with.



                 7             We are concerned over the request for



                 8    the variance of 3 and a half feet on the creek



                 9    side.  And all of our concerns have been voiced



                10    in the letters that you've received, and I am the



                11    guilty one for getting the letters to you so



                12    late; but it has been July the 4th, and we've all



                13    had lots of company and people have been away.



                14             Our goal is to protect our valuable



                15    ecosystem that we have on Rhetts Bluff, and the



                16    variance of lot No. 16 is interfering with that.



                17    The state has set a critical line on the marsh



                18    side to prohibit building beyond that, and this



                19    committee is made up of a very educated group of



                20    people that have studied the ebb and flow of the



                21    tide, the health of the marsh, and we have a



                22    marsh committee here on Kiawah that mitigates the



                23    waters there, and it also studies the flooding



                24    area.  So I think that having them set the



                25    critical line is very valuable, that we should
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                 1    not go beyond that line towards the marsh.



                 2             And I hope that all of you have gone



                 3    over and looked at this lot because it's very



                 4    low, it's very shallow, and it's very challenging



                 5    to build on because of the placement of the trees



                 6    and just the complete setup of the lot.  We all



                 7    thought that the lot was unbuildable, but anyway



                 8    the architect and the clients are going forward.



                 9             I also wondered if it would be a



                10    possibility to move the house back three and a



                11    half feet towards the road and not interfere with



                12    the shoreline of the marsh.  Now, that would



                13    interfere with the grand oak that is there, but



                14    in my estimation it would be less expensive to



                15    move the house back and plant a tree than it



                16    would be to disturb nature on the shoreline of



                17    the marsh.



                18             And it's not a hardship not to have a



                19    pool.  Everybody doesn't have a pool, and the



                20    hardship would not be to do away with the pool



                21    and the planter boxes.  And it has been suggested



                22    that the board should be very hesitant to grant



                23    any variance which involves incremental



                24    encroachment on wetlands and detrimental --



                25    detrimental to adjoining properties.

�

                                                                      81







                 1                  MR. LEWIS:  You're at 4 minutes.



                 2    Are you close to wrapping up?



                 3                  MS. RODDEY:  I'm sorry?



                 4                  MR. LEWIS:  You're at 4 minutes.



                 5                  MS. RODDEY:  Okay.  Good.  Can I



                 6    have one more?



                 7                  MR. LEWIS:  Sure.



                 8                  MS. RODDEY:  We've been concerned



                 9    about the arborist's recommendation to remove the



                10    two cedars on the marsh side because those two



                11    trees hold -- their root system holds the dirt



                12    there, and it will lessen erosion if those trees



                13    stay there.  I know they want the view going



                14    through the big oak, but I've had consequences



                15    with the ARB on the other side of my house.  So



                16    anyway, we do not want to have further erosion,



                17    and it also should be noted that the -- that



                18    there is a natural buffer of wax myrtle on every



                19    other lot on Rhetts Bluff on the creek side, but



                20    there is no wax myrtle growing in front of No. 16



                21    for some reason, but there is very much marsh



                22    grass that has extended into the -- almost



                23    three-fourths of the way of the lot.



                24                  MR. LEWIS:  Okay.



                25                  MS. RODDEY:  Okay.  And I also
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                 1    would like to say that this is nothing personal.



                 2    We do not know our future neighbors and we wish



                 3    them the very best and empathize with their



                 4    family's situation, but I don't think that is



                 5    what we're here to discuss.



                 6                  MR. LEWIS:  Okay.  Thank you.



                 7                  MS. RODDEY:  Thank you.  And I have



                 8    some pictures that I'd like to present to you of



                 9    Rhetts Bluff.  This is what happens.



                10                  MR. LEWIS:  Give them to staff, and



                11    they can incorporate it into the record.  Feel



                12    free to share.



                13             Who would like to be next, raise your



                14    hand, come forward.



                15                  MS. MEZZANOTTE:  Diana Mezzanotte,



                16    99 Rhetts Bluff.  I am not really very close to



                17    this.



                18                  MR. LEWIS:  I'm sorry, can you



                19    repeat that?



                20                  MS. MEZZANOTTE:  Diana Mezzanotte,



                21    99 Rhetts Bluff.  I'm not real close to where



                22    this is happening, but I'm going to speak in



                23    general terms about it.  The ARB -- regarding the



                24    ARB and town planning department recommendation,



                25    my understanding -- and I spoke with ARB -- is
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                 1    they're mainly concerned with aesthetics, which



                 2    includes landscaping and thus tree retention.



                 3    They do not address normally rising waters and



                 4    marsh conditions.  And the town's planning



                 5    department needs to follow the legal ordinances



                 6    in place today when making their recommendations.



                 7             Lot 16 was platted in July 1991, and the



                 8    last time the developer's master sheet was



                 9    updated was 2007.  Based on the master sheet,



                10    this lot's setbacks are approximately 10 feet



                11    from the critical line on the left and 20 feet on



                12    the right.  That's different than what you saw at



                13    Burroughs Hall, which was 30 feet.  This is 10



                14    and 20.  And I doubt in today's world that would



                15    be acceptable.



                16             Our knowledge concerning the marsh and



                17    its important to the protection of Kiawah Island



                18    has evolved over the years.  From the town's



                19    marsh management plan, which was adopted on



                20    2/7/23, about 55 percent of Kiawah Island is



                21    marshland.  It serves an important protective



                22    barrier for the island as it relates to



                23    significant storms, flooding, etc.  Stewarding



                24    our island's marshes today can further assist the



                25    flooding and erosion impacts on the island in the
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                 1    future.



                 2             Partly why I'm here is I want the owner,



                 3    especially after what I've heard, to understand,



                 4    we want them to have their house; and if they



                 5    want a pool, we want them to have their pool.



                 6    But protecting the marsh benefits the entire



                 7    island, even this homeowner.  A healthy marsh



                 8    will help protect their property too.  And I urge



                 9    them to find another way to build their dream



                10    home on this property, and I hope the ARB and



                11    town will assist them in doing that.



                12             I wonder if it would not be better to



                13    sacrifice the 40-inch tree, of which up to 40



                14    percent of it's going to be cut down anyhow -- so



                15    it's only really 60 percent of the tree that's



                16    going to remain -- in the front lot, to cut that



                17    down and plant a healthy tree, a healthy live



                18    oak, in its place.  You could move the house



                19    forward then, probably the three and a half feet



                20    that they're asking for right now.  I don't know



                21    that exactly, but I would think that they could



                22    move it forward.  And I understand we have a tree



                23    ordinance.  I understand the importance of trees.



                24    I love our grand oaks there.  But considering 40



                25    percent of this tree's going to be eliminated
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                 1    anyhow, it's not going to be the grand oak that



                 2    you're seeing in the picture.  It's going to be



                 3    35 to 40 percent less than that so --



                 4             And Millemans are wonderful people and



                 5    they're wonderful arborists, but they can't



                 6    guarantee the tree will live because, like the



                 7    architect said, the roots of that tree will be



                 8    underneath that -- you know, extend underneath



                 9    the house and even underneath the road.  We had



                10    that.  Ours is a spec home, but they had to treat



                11    our trees for probably about five years after the



                12    house was built, and I don't even think 40



                13    percent of our -- of the trees that they were



                14    working on were even close to being cut back 40



                15    percent, our trees weren't.



                16             So to me it would be a better solution



                17    if the ARB and the town would consider letting



                18    them cut down that one oak tree and moving the



                19    house forward so that they can get what they want



                20    and the house they want, versus doing damage to



                21    the marsh, which every time we intrude into it we



                22    do some damage to it and it does cause



                23    irreversible damage that is going to be hard to



                24    address or if we can even address it at all;



                25    whereas, we can address the tree.
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                 1                  MR. LEWIS:  Thank you.  You're



                 2    right at four minutes.  Thank you.



                 3                  MS. O'LEARY:  Can I ask Boone a



                 4    question in regards to the tree?  So we had



                 5    looked at a lot once in Cassique, and there was a



                 6    huge tree in the middle, and we had asked if we



                 7    would be allowed to move that tree, and they said



                 8    it's a county decision.  Have you heard that?



                 9                  UNIDENTIFIED SPEAKER:  I think



                10    that's because Cassique is not in the town.



                11                  MS. O'LEARY:  Okay.  All right.



                12    That makes perfect sense.  Sorry.



                13                  (Overlapping dialogue.)



                14                  MR. LEWIS:  Who would like to be



                15    next?  Please state your name and your address,



                16    and you have been sworn in, correct?



                17                  MS. PERUGINI:  I have.  Yes.  It's



                18    Mariellen Perugini, 24 Rhetts Bluff Road.  First



                19    of all, I don't want to use up a lot of my time,



                20    but I wasn't informed of this meeting, so I feel



                21    like the 500 foot, which is the public



                22    notification currently in the town ordinances



                23    could be revisited when it starts to affect water



                24    flow, which absolutely -- I'm about six lots



                25    down, and I will say that when we bought our lot

�

                                                                      87







                 1    about seven years ago, the marsh and the erosion



                 2    that we saw happening was a major concern.  There



                 3    was development nearby to us that did some



                 4    disruption that we were not too happy to see, and



                 5    there's no question that it affected our erosion.



                 6    There's no question.  So water has a way of twice



                 7    a day, you know, going in, going out, going in



                 8    going, out; and so it might be something worth



                 9    considering because I found out about this a



                10    little late.  I don't have a dog, so I don't walk



                11    by that sign.



                12             But I wanted to address whether or not



                13    this is extraordinary, and I don't know if you



                14    are with the town -- are you with the staff?  So



                15    I was really somewhat shocked by a lot of things



                16    you said in your report.  So we live, like I



                17    said, just several lots down.  We have a 41-inch



                18    live oak.  I just looked up -- my tree and topo



                19    was done about ten years ago and it was measured



                20    41, so it's certainly bigger today.  They grow



                21    slowly but they grow.  Everything about our house



                22    build -- and I'm happy to say that live oak is



                23    alive and well and happy and we've taken



                24    extraordinary good care of it.  Everything about



                25    our house build was informed by that live oak,
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                 1    okay.



                 2             The other thing that I want to tell you



                 3    is that lot size-wise -- I looked it up as well



                 4    on our plans.  The highlands for this particular



                 5    lot that we're talking about is just under 12,000



                 6    square feet.  Ours is just under 13,000 square



                 7    feet.  It used to be that the town allowed 40



                 8    percent lot coverage for something that would



                 9    have been our lot size.  They changed that at



                10    some point before we bought the lot.  Obviously



                11    whenever people buy the lot, they need to know



                12    what they've got and we live with what we've got.



                13    But we are at 33 percent when we informed our



                14    build, and when I just did the math, that gives



                15    us about 500 square feet less workable area than



                16    this lot six houses down from us.  So I don't



                17    consider this by any means an extraordinary



                18    situation in terms of somebody buying this lot.



                19             I will say too that walking in the



                20    neighborhood, the width of it and the very



                21    apparent lack of depth of it is not unheard of on



                22    Kiawah, and there's a house off of -- I want to



                23    say it's called Oyster something road off of Blue



                24    Heron when you first go in.



                25                  MS. O'LEARY:  Oyster Shell.
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                 1                  MS. PERUGINI:  Oyster Shell.  First



                 2    house on the left after you've passed this little



                 3    cul-de-sac.  Very narrow lot.  Very long lot.



                 4    They built on it just shorty after we finished



                 5    our house build, and we would bike by and say,



                 6    wow, they really did accommodate architect to



                 7    have this house fit this lot.



                 8             So then the only other thing I want to



                 9    say is on the marsh we've talked a lot about



                10    flooding.  It's an absolute concern in the



                11    neighborhood.  KICA's made a lot of investments



                12    to try to help it.  I have video of the December



                13    big event where I was wearing waders up to here,



                14    and despite those waders I was completely soaked.



                15    So we're dealing a lot already in the



                16    neighborhood, but on the marsh itself, Diana



                17    referred to that marsh study, and I remember when



                18    I saw that first, I saw that our marsh right



                19    behind our house and this house is one of the



                20    unhealthy ones on that plan.  So we need to be



                21    doing the opposite, please, for it is we need to



                22    be thinking of increasing the setbacks in the



                23    OCRM and not decreasing them.



                24                  MR. LEWIS:  Okay.  Thank you.



                25                  MS. PERUGINI:  Just one other
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                 1    thing, I don't know if I have time, but on the



                 2    pool I would just say, I imagine all of us on



                 3    Kiawah have seen what a pool foundation looks



                 4    like.  It is super more disruptive than a house



                 5    foundation.  The amount of CMU block and cement



                 6    is just, you know, multiple fold; so putting



                 7    something like that closer than what the current



                 8    setbacks are I just feel is going to do all this



                 9    damage to the lot that we've already been living



                10    with.



                11                  MR. LEWIS:  Thank you.



                12                  MS. PERUGINI:  Thanks.



                13                  MR. LEWIS:  Sir, please state your



                14    name and your address.



                15                  MR. COWART:  Randy Cowart, 33



                16    Rhetts Bluff Road.  I just want to talk about the



                17    drainage.  The architect that was up here, he



                18    talked about building some pervious drain like



                19    thing.  The street drains from the street into



                20    the marsh.  It has a piping system.  It runs to



                21    that drain that was shown that Dan had shown, and



                22    actually we had the -- Ryan Ellmers out with



                23    KICA, great -- real smart civil engineer, and at



                24    the end of the pipe which is on that drain it has



                25    a valve, a water valve, a check valve type -- I
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                 1    call it a check valve.  I'm in the valve



                 2    business.  So but from there it's supposed to



                 3    drain into the marsh.  Today it's blocked up.  It



                 4    has to be maintained.  The valve doesn't work all



                 5    the time.  It gets choked up with pine straw or



                 6    whatever during certain situations, but it drains



                 7    from the road to the marsh.



                 8             On the other side of Gail's house



                 9    there's another drain and so forth and so on is



                10    the way it works there, so my only comment is you



                11    need to -- the civil engineer for KICA, you-all



                12    should get some information from him.  He



                13    actually commented too that the house does not



                14    leave enough of an easement.  There's an easement



                15    and there's a setback.  He has to come in with



                16    equipment to do maintenance on those drains.



                17                  MS. O'LEARY:  So you're saying that



                18    there's an easement on the lot that's not shown



                19    on the map for them to access that drain, sir, am



                20    I understanding?



                21                  MR. COWART:  I think I actually saw



                22    that.



                23                  MR. LEWIS:  Why don't we save that



                24    question for staff, ask staff that question.



                25                  MR. COWART:  But there is --
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                 1    according to him there is a rule or a setback



                 2    from the easement line so that the house or the



                 3    structure has to be -- I just ask you folks to



                 4    take a look at that, make sure that we're within



                 5    that.  You wouldn't want to later on do



                 6    something, but it does drain.  That lot is wet.



                 7             My other comment, talking about the



                 8    elevation of the lot, the water comes in from the



                 9    east and goes west.  That's the way the tide



                10    comes in.  When the tides are accelerated today



                11    water floods into that lot and floods across her



                12    house (indicating).  It comes in, and the way



                13    it's leaned, it comes in and it runs over her



                14    house.  It goes out to the street.  Is goes into



                15    my yard across the street.  It goes into lot 34.



                16    It goes on down, and finally eventually it goes



                17    all the way down Shoolbred.



                18             So if that house is built, and I'm --



                19    like Roddey and Diane said, this is nothing



                20    personal.  We'd love to have nice new neighbors



                21    from Memphis, Tennessee.  That would be great.



                22    But that house built, and if it's elevated, built



                23    up, number one, that house is going to be like --



                24    when the water comes in, it's going to be like a



                25    barge going down river.  Water's going to go left
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                 1    and water's going to go right.  Carol Lou's going



                 2    to have more water, as stated earlier, and I just



                 3    ask that you make consideration of that.  I don't



                 4    want -- I'm not saying stop everything, but I'm



                 5    saying I don't think enough due diligence has



                 6    been done in my opinion.  Thank you very much.



                 7                  MR. LEWIS:  Thank you, sir.  Anyone



                 8    else?



                 9                  MS. HEALEY:  I'm Lori Healey at 21



                10    Rhetts Bluff.  We have lived on Kiawah for 24



                11    years, happily.  And I want to say when we first



                12    moved in, my husband put a pole in our marsh, a



                13    six-foot pole, and we watched the tides.  And I



                14    think a big concern is we all know that the



                15    oceans are getting deeper and coming -- the tides



                16    are getting higher, and Rhetts Bluff totally



                17    floods over in back of us.  I mean, it's a



                18    gorgeous view.  We have the best view on the



                19    island.  However, you have to think about



                20    increasing tides.  And the setback was made for a



                21    reason, and to violate that now is crazy, I



                22    think, because of the increasing water, and we'll



                23    be sorry in a couple years, and that's all I have



                24    to say.



                25                  MR. LEWIS:  Thank you.  Please come
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                 1    forward state your name and your address.



                 2                  MR. SPENCER:  I've not been sworn,



                 3    by the way.



                 4                  (Witness placed under oath.)



                 5                  MR. SPENCER:  My name's Lance



                 6    Spencer.  I live at 40 Sunlet Bend, Inlet Cove.



                 7    It's the other side of the Island from Rhetts



                 8    Bluff, but we bike through there two, three



                 9    times, four times a week, and we have the same



                10    kinds of issues with applicant's and things going



                11    on in our neighborhood, so I'm member of the



                12    community, so I'd like to speak as well.  And we



                13    biked through Rhetts Bluff last week and we saw



                14    the notice of the hearing.  Actually, I didn't



                15    come intending to speak, but after hearing



                16    everything and thinking about it, our first



                17    reaction was, you're kidding me.  I don't have to



                18    live there and worry about being a neighbor, but



                19    either buy a lot that accommodates the house or



                20    build to the lot.  And there's reasons, like many



                21    have said, about the reasons for the setbacks and



                22    the standards particular to our ecosystem,



                23    particular to our community, to protect adjacent



                24    lots, and we all need to adhere to that.



                25             So I also think that there is a trend
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                 1    I'm seeing as I talk around the community, I



                 2    bought the lot, let me build my house, you know,



                 3    the guilt card.  Buyer beware, but the buyer has



                 4    every opportunity to know what buildability is on



                 5    the lot.



                 6             And I heard what you said about the



                 7    tree.  Don't tear the tree down.  Those grand old



                 8    oaks that they said have been here since the



                 9    Vanderhorsts, they probably have.  So don't,



                10    because somebody's bought the lot, allow them to



                11    tear down the tree just to make the house that



                12    they want to build.  Buy a lot area that will



                13    accommodate the house.



                14                  MR. LEWIS:  Thank you.  Would



                15    anyone else like to speak?



                16             Seeing none, staff, would you come back



                17    up?  We have a question about the -- it was the



                18    easement for the drainage.



                19                  MS. O'LEARY:  The easement for the



                20    drainage, I mean, is that on -- it's so small.  I



                21    can't see it.  I need a magnifying glass.



                22                  MR. WILAND:  It's on the survey.



                23                  MR. VINCENT:  I'll pull up the



                24    survey.



                25                  (Overlapping dialogue.)
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                 1                  MR. VINCENT:  This is looking



                 2    north, so if you're looking to that right side,



                 3    which is east.



                 4                  MS. O'LEARY:  Oh, there's the



                 5    drain.



                 6                  MR. VINCENT:  That is the drain.



                 7                  MS. O'LEARY:  So it looks like if



                 8    they were to come in to work on that, they would



                 9    be going to the house to the left and coming



                10    across her and then coming in; is that correct?



                11    Because this is the front here.  So if you're



                12    standing there looking at it, they're going to



                13    come in through --



                14                  MR. ROSENFELD:  As you're facing



                15    the house, on the left.



                16                  MS. O'LEARY:  As you're facing the



                17    house, on the left, they're going to come in --



                18                  MR. COWART:  You can have this



                19    (indicating).



                20                  MS. O'LEARY:  I do.  That's what



                21    I'm looking at.



                22                  MR. COWART:  Do you have this one



                23    (indicating)?



                24                  MS. O'LEARY:  Yes.



                25                  MR. LEWIS:  Give that to Dan so he
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                 1    can put that slide up, please.



                 2                  MS. O'LEARY:  Here it is.  Okay.



                 3    So here's the dock area easement.  How much is



                 4    that intruding into the other one?  I'm sorry.



                 5             So, Dan, is it the same?  How much is



                 6    coming into it and is there an additional



                 7    easement on the left-hand side of this lot.



                 8                  MR. VINCENT:  So it looks like



                 9    we're looking at two different easements.  There



                10    is what looks to be a -- it's either a 16 or an



                11    18 foot drainage easement which is on both sides



                12    which means on 16 it's 8 feet from that property



                13    line past is the drainage easement.



                14                  MR. SPENCER:  16 inches the pipes



                15    are.



                16                  MR. VINCENT:  It's a 16 foot.



                17                  MR. SPENCER:  16 inch pipe, the



                18    diameter of the --



                19                  MR. LEWIS:  It's buried, though,



                20    right.



                21                  MR. VINCENT:  I believe this reads



                22    16 feet, which is easement to easement.



                23                  MR. SPENCER:  Oh, okay.  I just



                24    want to make sure.



                25                  MR. VINCENT:  From what staff is
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                 1    implying, it looks like a 16 foot easement on



                 2    both sides which is 8 foot on 15 and eight foot



                 3    on 16.



                 4                  MR. ROSENFELD:  Dan, one more



                 5    question:  If Rhetts Bluff has such a penchant



                 6    for flooding, that obviously means that even if



                 7    you put down pervious decking or driveway or



                 8    whatever, there's not going to be any place to



                 9    absorb because the land is basically saturated to



                10    begin with; am I not correct?  I mean, you can



                11    put pervious on top of a bog and there's no place



                12    for water to go.  It can go through but only if



                13    there's room at the bottom that's drier and the



                14    water goes through by osmosis; but if the



                15    underground is so saturated because every time



                16    the tide comes in high, which is fairly regularly



                17    nowadays, there's not going to be any place for



                18    it to go.  So counting pervious land in an



                19    additional 15 percent of the 40 percent for 6



                20    percent total is actually useless because you're



                21    not creating anything that's drainable.  You



                22    could just leave it as grass and it would be



                23    equally drainable or not.



                24                  MR. VINCENT:  We don't have any



                25    stormwater ordinances right now.  We're working
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                 1    on that apparently with planning commission and



                 2    workshops, so I can't answer your question.



                 3                  MR. ROSENFELD:  Is that why John



                 4    hid from this meeting?



                 5                  MR. VINCENT:  So I won't be able to



                 6    answer that, but it is impervious area; whereas



                 7    now it's pervious, so the water does have to go



                 8    somewhere.



                 9                  MR. LEWIS:  Any other questions for



                10    staff?



                11                  MS. O'LEARY:  Am I allowed to make



                12    a motion?



                13                  MR. LEWIS:  Not yet.



                14             Okay.  Thank you.  At this time I'll



                15    close it to the public comment.  I will let the



                16    board discuss.



                17                  MS. O'LEARY:  There's somebody



                18    else.



                19                  MR. WILAND:  Can I just make one



                20    last response?  I won't do a rebuttal.



                21                  MR. LEWIS:  You need to come up



                22    here.



                23                  MR. WILAND:  I will not do a



                24    rebuttal but I would ask, if the variance is



                25    denied, whether there would be any consideration
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                 1    for allowing the encroachment only at the pool



                 2    and not the two raised planters.  Thank you.



                 3                  MR. LEWIS:  Okay.  At this time I



                 4    will close it to the public comment.  Anyone just



                 5    want to discuss it, or are you ready for a



                 6    motion?



                 7                  MR. HANAN:  I'd like to make a



                 8    motion.



                 9                  MR. LEWIS:  Phil, do you have



                10    anything to add, or are you ready for a motion?



                11                  MR. ADAMS:  Actually, I would like



                12    once again to put the question to the applicant



                13    as to whether they would like the board to



                14    continue the consideration of the case to give



                15    them an opportunity to take into account things



                16    that have been raised relatively late in the



                17    process.



                18                  MR. LEWIS:  Okay.  At this time I



                19    think we're ready to make a motion, and then the



                20    applicant can react and take action based on what



                21    we decide.



                22             So, Lin, did you have a motion?



                23                  MS. O'LEARY:  I'd like to make a



                24    motion that we table this until next month and



                25    they reapply and they come in with the capability
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                 1    to answer some of the questions about the



                 2    planters and possibly the side easement and we'll



                 3    just be more informed.  Does that make sense?



                 4                  MR. LEWIS:  Do we have a second to



                 5    that?



                 6             You basically are asking to continue it



                 7    for one month.



                 8                  MS. O'LEARY:  Continue it for one



                 9    more.



                10                  MR. LEWIS:  Or until they're ready.



                11                  MS. O'LEARY:  Until when they're



                12    are ready.



                13                  MR. LEWIS:  And I believe they have



                14    90 days.



                15             Does anyone want to second Lin's motion?



                16             Seeing none --



                17                  MR. ADAMS:  Second.



                18                  MR. LEWIS:  Were you seconding



                19    that, Phil?



                20                  MR. ADAMS:  Yes.



                21                  MR. LEWIS:  Okay.  We'll take a



                22    vote.



                23                  MR. HANAN:  No.



                24                  MR. LEWIS:  No.



                25                  MR. ROSENFELD:  No.
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                 1                  MS. O'LEARY:  Well, I lost.



                 2                  MR. LEWIS:  The math's not there



                 3    yet; but, yes, so it would be 2 to 3, it fails.



                 4             Would anyone like to entertain any other



                 5    motions?



                 6                  MR. HANAN:  I'd like to make a



                 7    motion that the variance be denied based on the



                 8    fact it doesn't meet our criteria for approval,



                 9    and it's contrary to neighborhood interest.



                10                  MR. ROSENFELD:  Second.



                11                  MR. LEWIS:  Got a second.  We'll



                12    take a vote.



                13                  MR. HANAN:  Yes.



                14                  MR. LEWIS:  Yes.



                15                  MS. O'LEARY:  Yes.



                16                  MR. ROSENFELD:  Yes.



                17                  MR. ADAMS:  Yes.



                18                  MR. LEWIS:  So the variance is



                19    denied by a vote of 5 to 0.



                20             And please work with staff.  They'll



                21    tell you the next steps.  Basically it was denied



                22    because of the encroachment into the OCRM, so



                23    thank you.



                24             Do we have any other business, staff?



                25    Dan?
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                 1                  MR. CASSIDY:  Dan, do you know if



                 2    we have a meeting next month?



                 3                  MR. LEWIS:  I turn it back over to



                 4    Frank.



                 5                  MR. VINCENT:  So we do have two



                 6    cases for next month.  We will send you-all the



                 7    details at least two weeks prior, hopefully that



                 8    Friday, not this coming Friday but the Friday



                 9    after, as we get the case information, details.



                10    We do plan on Boone and Mac inviting -- we're



                11    having a little kind of seminar for going over



                12    the criteria for variance approval and denial, so



                13    at some point in the meeting, possibly before,



                14    around 12:00, we'll have Boone and Mac speak to



                15    the board members about --



                16                  MS. O'LEARY:  I'm sorry is this



                17    going to be after the meeting next month?



                18                  MR. VINCENT:  This will be before



                19    the meeting next month.



                20                  MS. O'LEARY:  Oh, before the



                21    meeting.  Okay.



                22                  MR. LEWIS:  Thanks.  Do we have a



                23    motion to adjourn?



                24                  MS. O'LEARY:  Motion to adjourn.



                25                  MR. ADAMS:  The date of that
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                 1    meeting would be the 19th; is that right?



                 2                  MR. VINCENT:  That's correct.



                 3                  MR. LEWIS:  Okay.  We're adjourned.



                 4    Thank you, everyone, for your input.



                 5                  (Hearing concluded at 3:08 p.m.)
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